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United States – Measures Concerning the Importation, Marketing and sale of Tuna and 
Tuna Products 

(WT/DS381) 

Questions to the Parties Following the Second Substantive Meeting with the Panel 

 

A. FACTUAL ISSUES 

86.  To Mexico:  In your responses to questions and second written submission you 
argued that for tuna caught outside the ETP where no regular and significant 
association has been established, there is no requirement of certification ensuring 
the absence of killing of dolphins or serious injury, as opposed to what is 
required for tuna caught in the ETP by purse seine fishing.  The Table provided 
by the United States (Exhibit US-59), suggests that tuna caught by non purse 
seine vessels outside the ETP in an area where no regular and significant 
association has been established but where there is regular and significant 
mortality or serious injury to dolphins may be labelled dolphin-safe only if it is 
accompanied by a written statement executed by the captain of the vessel and an 
observer that no dolphins were killed or seriously injured in the sets or other 
gear deployments in which the tuna were caught, provided that the Secretary 
determined that such an observer statement is necessary. Please clarify how you 
reconcile these two descriptions.  Please also explain the relevance of these 
distinctions to your claims.  

1. As Mexico has previously explained, in the over twenty years since the law was 
enacted, the United States has never (i) defined the terms “regular and significant 
association” or “regular and significant mortality,” (ii) established a procedure under which it 
could evaluate fisheries under these standards, or (iii) attempted comprehensive research in 
the Western and Central Pacific, Atlantic or Indian Ocean regions on dolphin mortalities.  
Accordingly, as a practical matter those “categories” of fisheries are meaningless. 

2. In fact, the standard of “regular and significant” has not been presented at multilateral 
level, there is no scientific data or methodology multilateraly available or presented to 
Mexico to support it, and it is not used at the IATTC or any other regional fisheries 
management organization for addressing marine mammal mortalities or the condition of such 
mammals related to a particular fishery.  

3. Mexico has pointed out substantial inconsistencies both in the language of the U.S. 
measure and the manner in which it is applied.  For example, Mexico has demonstrated: 
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• There is substantial evidence of significant interactions between fishing 
vessels and dolphins outside the ETP, but the United States has devoted no 
resources to investigating or monitoring those interactions.1   

• Although the U.S. law superficially recognizes the possibility of imposing 
similar restrictions on the use of a dolphin safe designation for non-ETP 
fisheries, the United States has never even created a procedure under which it 
could consider designating another region for such treatment, nor has it made 
any proposal to do so at the relevant regional fisheries management 
organizations.   

• The U.S. dolphin safe standard for non-ETP fisheries as applied is more lax 
both in its content (not requiring a certification that no dolphins were killed or 
seriously injured) and in its compliance procedures (simply relying on a self-
certification by the vessels’ captains).   

• The explanation of “what does dolphin safe mean” on the United States’ own 
“dolphinsafe.gov” website provides no information on what the dolphin safe 
designation means for non-ETP tuna products.2 

• Although Mexico disputes the U.S. position that all users of an alternative 
label are implicitly certifying that no dolphins were killed or seriously injured, 
if that were the case, the official label and alternative labels would have 
different meanings, leading to further confusion for consumers.  

• The United States is currently applying different scientific standards and 
presumptions to tuna fishing in the ETP than it applies to all other fisheries, 
including those within its jurisdiction.  Thus, for example, the United States 
presumes that there are unobserved mortalities caused by dolphin sets in the 
ETP, but makes no presumptions regarding unobserved marine mammal 
mortalities, including dolphins, in other fisheries.   

4. The relevance of these facts to Mexico’s TBT Article 2.2 claim is as follows: 

• The fact that the U.S. measure is applied in a manner that indicates concern 
only with marine mammal mortalities in the ETP, and not in other any fishery, 
calls into serious question whether the stated objectives of the measure are its 
genuine objectives. 

• For tuna products made from non-ETP tuna (which comprise the 
overwhelming majority of supply in the United States), the U.S. dolphin safe 

                                                 
 
1  See response to Question 136 below. 
2  Mexico’s Second Written Submission, paragraphs 28-30. 
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designation is meaningless and conveys no useful information to consumers.  
For that reason, even if the measure truly has the objective of informing 
consumers whether the tuna they are purchasing was caught in a manner 
harmful to dolphins, the measure cannot be fulfilling that objective. 

• The measure also cannot fulfill the purported objective of not allowing the 
U.S. market to be used to encourage fishing methods harmful to dolphins, 
because the certification standard and compliance mechanism for tuna 
products made from non-ETP tuna are toothless.  This is reflected in the 
reality that none of the other regional fisheries management organizations 
have adopted comprehensive measures to protect dolphins or other marine 
mammals comparable with the AIDCP. 

• It is arbitrary for the United States to single out the ETP – and Mexico’s tuna 
products industry – for special negative treatment when the AIDCP which 
governs fishing in that region remains the world’s only successful multilateral 
agreement for the protection of dolphins.  The exigent circumstances that 
triggered the U.S. measure 20 years ago have ceased to exist thanks to the 
multilateral response of the IATTC nations through the AIDCP. 

 

88. To Mexico: Please comment on the information provided on the Earth Island 
Institute website and presented as an exhibit to the Amicus curiae brief , which 
states that more than 90% of the world's tuna canners companies (300 
companies in 51 nations) adhere to the EII standard, which requires:  

(a) no intentional chasing, netting or encirclement of dolphins during an 
entire fishing trip; 

(b) no use of drift gill nets to catch tuna; 

(c) no accidental killing or serious injury to any dolphins during net sets; 

(d) no mixing of dolphin-safe and dolphin-deadly tuna in individual boat 
wells (for accidental kill of dolphins), or in processing or storage facilities; 
and 

(e) that each trip in the ETP by vessels 400 gross tons and above must have 
an independent observer on board attesting to the compliance with points 
(1) through (4) above.  

5. Mexico initially notes that factual information submitted through an amicus curiae 
brief cannot properly be treated as part of the record of this dispute.  In any event, at most the 
amicus brief simply repeats claims made by EII itself. 

6. EII reportedly requires companies to pay an annual or per-can/case fee to be listed as 
“dolphin safe” on Earth Island’s lists.  Its purported dolphin safe standard largely copies the 
rules of the United States for the ETP, and includes the UN ban on drift gillnet fishing on the 
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high seas.  However, EII has no mechanism to authoritatively verify the dolphin safe claims 
of the companies on its lists – other than to ask them to self-certify compliance. 

7. The United States has not disputed that, outside the ETP, any claim that no dolphin 
sets were made during the entire voyage during which particular tuna was harvested is based 
exclusively on the basis of a self-certification by the captain of the vessel with no 
independent verification.  EII has no additional mechanism to verify such claims.  Indeed, 
because EII’s lists include companies that sell to non-U.S. markets where the certification is 
not required, even such captain’s certifications likely are not available for those companies.  

8. The United States has not disputed that there is no manner in which way it could 
verify claims that no dolphins were killed or seriously injured during particular net sets 
outside the ETP because there are not trained, independent observers on board fishing vessels 
outside the ETP.  There is also no manner in which EII could verify such a claim. 

9. No fisheries management organization other than the IATTC requires vessels to keep 
tuna caught in sets that harmed dolphins in a separate well, and not to mix them with tuna 
caught in sets that did not harm dolphins.3  The AIDCP further requires that non-dolphin safe 
tuna remain segregated throughout its transportation, storage and processing.4 These 
requirements impose substantial costs on the vessel operators, processors and national 
regulators.  Mexico has described the relevant rules of the Western and Central Pacific 
Fisheries Commission, the International Commission for the Conservation of Atlantic Tunas, 
and the Indian Ocean Tuna Commission, and demonstrated that although those organizations 
are aware that vessels fishing in those regions interact with dolphins and other marine 
mammals, they have not undertaken comprehensive research on marine mammal mortalities 
nor adopted measures to protect marine mammals.5 

10. Mexico also has already shown that the major three U.S. distributors – Starkist, 
Chicken of the Sea, and Bumble Bee – do not advertise that they comply with the Earth 
Island Institute standard.  Rather, they define “dolphin safe” to mean not setting nets on 
dolphins, without more.  This is not surprising, because if they were to make broader claims 
with respect to tuna products made with non-ETP tuna, they would be in clear violation of 16 
USC § 1385(d)(3)(C), as they would be making dolphin safe claims that were not supported 
by a tracking and verification system identical to the one maintained by the United States and 
other AIDCP parties for the ETP. 

11. Accordingly, the claim that over 90% of canners “adhere” to the EII “standard” is 
unverifiable.  Indeed, outside the ETP it is impossible to verify compliance with any of the 
elements of the EII standard, and EII does not even have access to the AIDCP’s data on 
vessel compliance within the ETP. 
                                                 
 
3  AIDCP Resolution, “Revised System For Tracking And Verifying Tuna” (June 2001), Section 4.  
Exhibit MEX-55 
4  Ibid., Section 5.  
5  Mexico’s Second Written Submission, paragraphs 89-110. 
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12. For the reasons discussed above, the purported EII “standard” is neither meaningful 
nor universal. 

13. In any event, EII’s assertions are not directly relevant to Mexico’s claims.  It is 
important to distinguish between canneries, retailers and final consumers. Mexico’s claims 
relate to access for Mexican tuna products to the major U.S. distribution chains at the retail 
level.  Retailers and final consumers demand tuna products. Canneries demand tuna for 
processing into tuna products. As noted in Mexico’s response to Question 144, Mexico’s 
claims concern tuna products, not tuna.   

14. As explained in Mexico’s response to Question 40(b) and 41 of the Panel, consumer 
preferences differ depending on the market segments.  Canneries are directly driven by the 
market distinctions mandated by the U.S. measures.6 Moreover, as explained in Mexico’s 
response to Question 43 of the Panel, there are commercial reasons for canneries to continue 
their dolphin safe policies, including the competitive advantage they maintain against 
Mexican canneries when selling into the U.S. market.7 

15. Mexico’s focus is on the treatment accorded by the U.S. measure to Mexican tuna 
products, which are for sale to retailers and final consumers and not to the canneries.  Mexico 
seeks to have effective market access for its tuna products, which is only possible if those 
products are eligible to have a dolphin safe label.   

16. With respect to the U.S. market for tuna products, the key facts are as follows: (i) 
according to an independent survey, 48% of U.S. final consumers believe that “dolphin safe” 
means the international AIDCP standard under which the Mexican tuna fleet operates; and 
(ii) it is of commercial value to Mexican tuna exporters and distributors to be able to use the 
AIDCP dolphin safe label in the U.S. market should the prohibition be lifted.8 

17. It is clear that a significant portion of final consumers and at least some major 
retailers would be willing to accept the AIDCP standard, which would open up commercial 
opportunities for Mexican tuna in the major U.S. distribution channels. 

 
89. To both parties: Please clarify the composition of tuna fishing in the ETP.  

Specifically, please explain:  

(a) Which fleets are currently fishing for tuna in the ETP and what fishing 
methods they use?  

                                                 
 
6  Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraphs 92 and 
97. 
7  Ibid., paragraphs 106-109.  
8  Ibid., paragraphs 110-112. 
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18. According to Table 1 of the fourth quarter report of the IATTC for 20099, the ETP 
fleet consisted of vessels from Bolivia, Colombia, Ecuador, Spain, Guatemala, Honduras, 
Mexico, Nicaragua, Panama, Peru, El Salvador, Venezuela and Vanuatu.  Mexico comprised 
23%, Ecuador 39%, Venezuela 10% and Panama 11% in terms of number of vessels.  In 
terms of carrying capacity, Mexico had 23%, Ecuador had 28%, and Venezuela and Panama 
each had 14%. In terms of specific fishing gear, this table shows two main fishing methods; 
purse seine and pole and line.   

19. The fishing effort of each of nations mentioned above varies significantly. The 
composition of each of those fleets include vessels of various types all of which harvest 
different types of tuna processed and consumed in a number of forms. The fishing method 
varies according to the oceanic area where the vessel operates the type of vessel and the tuna 
species that is to be harvested.  Subregions of the ETP present very different characteristics in 
terms of species and their ecosystem, temperatures, and consequently fishing conditions. 

20. Purse seiner vessels can fish for tuna in association with dolphins, on floating objects 
and on free-swimming schools. The tuna harvested by these vessels is mostly used for 
canning.  In the central and north of the ETP the targeted tuna is predominately yellowfin, 
which is caught in association with dolphins. In the south of the ETP skipjack and bigeye 
tuna prevail and are caught using FADs.10 This is consistent with the maps in Exhibit MEX-
65A that show the distribution of the different purse seine catches in the ETP.  In contrast, 
longline vessels in the ETP are used to catch tuna primarily for the fresh seafood market and 
not for canning. 

 

(b) Which fleets were fishing in the ETP at the time of enactment of the US 
measures and what fishing methods they were using?  

21. In 1990, participating in the fishery were Ecuador, Mexico, the United States, 
Venezuela and others (Colombia, Costa Rica, Honduras, Panama, Peru, Spain, and Vanuatu).  
Table 5 of the 1990 IATTC annual report has the 1989 and preliminary 1990 data for 
numbers and carrying capacity of surface-gear vessels.11 At that time, the fleet was 
dominated by Mexican, U.S. and Venezuelan vessels with about 80% of the carrying 
capacity.  Mexico was the largest with 35-40% of the annual total capacity, the United States 
had 20-25% and Venezuela had 15-20%; these three comprised 93% of the total fishing 
capacity operating in both 1989 and 1990, as reflected in Table 5-90.   

                                                 
 
9  Exhibit MEX-108. 
10  See Mexico’s Frist Written Submission, paragraphs 27-33 and Opening Statement of Mexico at the 
First Substantive Meeting with the Panel, paragraphs 14- 18. 
11  Exhibit MEX-109. 



United States ─ Measures concerning the importation,  Mexico’s Responses to the Panel’s Questions 
Marketing and Sale of Tuna and Tuna Products   from the Second Substantive Meeting 
WT/DS381   January 19, 2010
  
 

8 
 

22. The 1991 IATTC report was printed in 1992.  Table 5 of that document has the 
complete 1990 and preliminary 1991 data.12  As of then the fleet was still dominated by 
Mexico with 35-40% of the total capacity, and Venezuela with 15-20%.  The United States 
had 29 large purse seiners in 1990, but following the adoption of the dolphin safe policy the 
number decreased in 1991 to only 13 major vessels for the United States. This is shown in 
table 5-91. 

 

90. To both parties:  Please explain the fishing techniques used by the different fleets 
catching the tuna used in the imported and domestic tuna products found on the 
US market during the years 1980 1990 and what are the methods used today to 
catch imported and US tuna sold on the US market.  

23. The National Marine Fisheries Service webpage contains some information related to 
fishing gear and the type of tuna caught by all US different fleets from 1980 through 1990.13 
However, this information corresponds only to tuna in general, and does not distinguish 
between tuna and tuna products. Mexico considers that the United States would be in a better 
position to answer this question.  

 

91. To both parties: Please provide data on the proportion of US, Mexican and other 
vessels fishing in and outside the ETP at the time of the enactment of the 
measure and proportion today.  

24. Since Mexico developed its tuna fishery in the ETP almost the entirety of its vessels 
have operated within that region, and this remains the same today.  

25. Mexico provided information on the current proportion of fishing fleets in the ETP in 
its response to question 89(a). 

26. Regarding the vessels of other nations operating in the ETP the IATTC has a vessel 
registry but it must be recalled, as Mexico has explained, that the listings on the registry do 
not imply that all such vessels actually fish in the ETP or that they even currently exist.  

27. Mexico does not have further information with respect to this question. 

 

93.       To Mexico: You have referred, in response to the Panel's earlier questions, to the 
different commercial value of different tuna species.   In light of this, 

                                                 
 
12  Exhibit MEX-110. 
13  See http://www.st.nmfs.noaa.gov/st1/commercial/landings/gear_landings.html  
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(a) Please clarify which tuna species are caught in the ETP depending on the 
fishing method used and the price tuna reaches in the market when it is 
sold.  

28. The commercial value of a tuna catch is not simply a reflection of the price and 
quality of that tuna. It is also a reflection of the size of the tuna. The larger the tuna the more 
tuna meat for a given amount of fishing effort.   

29. Fishing for tuna on FADs focuses effort on skipjack but results in a significant 
bycatch of small bigeye tuna and a substantial quantity of juvenile yellowfin tuna, much of 
which is not commercially viable for processing due to its small size and is returned dead to 
the sea.  Fishing in association with dolphins results in a catch almost exclusively comprised 
of large yellowfin and very little bycatch.  

30. In accordance of the BCI Exhibits MEX-86 (A) (B) and (C), the Mexican industry has 
noted that skipjack has a commercial value of approximately 30 % less that yellowfin tuna 
per ton.14 

 

(b) Please clarify the relevance of these different commercial values to your 
claims, including with respect to the determination of "likeness" under 
Articles III:4 and I:1 of GATT 1994 and Article 2.1 of the TBT 
Agreement, "less favourable treatment" under Articles III:4 of GATT 
1994 and 2.1 of the TBT Agreement, and the existence of a violation of 
Article I:1 of GATT 1994.  

31. The difference in commercial values of harvested tuna accrues to the fishing fleets 
and are relevant to the economic returns to the Mexican fishing fleet. 

32. As noted in Mexico’s response to Question 40(b) of the Panel, Mexico is not aware of 
any distinctions in consumer preferences for tuna products based on different types of tuna or 
price levels.15 Competing domestic and imported tuna products include both premium (e.g., 
Yellowfin) and non-premium tuna and those products compete across the tuna product price 
spectrum.16  Thus, there is no evidence that different commercial values for tuna have any 
bearing on the likeness determination for tuna products. 

 

                                                 
 
14  Confidential Exhibits MEX-86 (A) at page 2, MEX-86(B) at paragraph 14 and MEX-86(C) at page 2. 
15  Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraph 95. 
16  Mexico’s First Written Submission, paragraph 175 and footnote 118. 
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94. To Mexico: You have referred, in paragraph 17 of your oral statement, to the US 
indication that Mexican tuna products represent 1% of its imports of tuna 
products.  What conclusions do Mexico draw from this figure? Are you 
suggesting that Mexico's imports should be at a higher level?  If so, on what 
basis?  

33. Yes. It is Mexico’s position that imports of Mexican tuna products into the United 
States should be at a significantly higher level. The small 1% market share is a reflection of 
the discriminatory and trade restrictive effects of the U.S. measures. Imports would increase 
if Mexican tuna products had access to the principal distribution channels. Those imports 
would be filling latent demand for Mexican tuna, taking into consideration proximity to the 
market and the high quality of canned yellowfin in comparison to that of skipjack.  As 
explained by the Appellate Body in EC – Asbestos, it is important to take into account latent 
demand or potential competitiveness when examining the conditions of competition.17 

34. The elimination of the U.S. measures will rebalance the conditions of competition 
between Mexican tuna products and tuna products from the United States and other countries. 
This rebalancing will result in increased opportunities for sales of Mexican tuna products and, 
therefore, increased imports.   

35. As explained by Mexico during the second meeting with the Panel, it is a fundamental 
economic principle that countries can and do import and export the same product. Thus, the 
fact that Mexico is a net importer does not mean it will not increase its exports of 
environmentally sustainable and premium quality yellowfin tuna product exports to the U.S. 
market.. 

97. To both parties:  Please provide data on imports of tuna and tuna products to 
the United States since 1980 and the market shares of domestic and foreign tuna 
and tuna products in the US market since 1980.  

36. The National Marine Fisheries Service webpage contains some information related to 
imports of tuna and tuna products since 1980.18 However, Mexico does not have access to 
data regarding market shares of domestic and foreign tuna and tuna products since 1980.  

 

                                                 
 
17  See discussion at paragraphs 261-264 of Mexico’s Responses to the Panel’s Questions from the First 
Substantive Meeting. 
18  For canned tuna products:  

http://www.st.nmfs.noaa.gov/pls/webpls/trade_prdct_cntry_ind.results?qtype=IMP&qyearfrom=1980&qyearto=
2010&qprod_name=TUNA+%25+ATC+%28%25&qcountry=%25&qsort=COUNTRY&qoutput=TABLE.  

For Tuna:  

http://www.st.nmfs.noaa.gov/pls/webpls/trade_prdct_cntry_ind.results?qtype=IMP&qyearfrom=1980&qyearto=
2010&qprod_name=TUNA&qcountry=%25&qsort=COUNTRY&qoutput=TABLE 



United States ─ Measures concerning the importation,  Mexico’s Responses to the Panel’s Questions 
Marketing and Sale of Tuna and Tuna Products   from the Second Substantive Meeting 
WT/DS381   January 19, 2010
  
 

11 
 

98. To both parties: Please provide information regarding the fishing techniques 
used by the fleets of Thailand, the Philippines, Ecuador, Indonesia, Vietnam and 
China since 1980.  

 

37. Mexico has assembled the following information from public sources: 

• Thailand: 

“Three companies that specialize in the procurement of canning-grade tuna 
(namely, FCF, Tri Marine and Itochu) dominate the trade in the WCPO. They 
play important and powerful roles in a range of areas in the regional tuna trade 
ranging from management of the supply chain to financial and other supports 
to vessels, through to impacting the supply of fish and its price.”19 

“Thailand is both a competitor and a market for PICs [Pacific Island 
Countries]. For imports of canning grade frozen tuna, it is the largest market in 
the world. While for canned tuna it is the largest and most aggressive 
producer-exporter in the world. However, Thailand has only a very limited 
tuna fleet and its canneries rely upon foreign supply (mainly from the three 
tuna trading companies).”20 

• Philippines: 

“Commercial fisheries use mostly purse seines (61.6%), ringnets (15.7%) and 
bag nets (12.4%). The small pelagic catch of the municipal fisheries is taken 
using gillnets (45.5%), hook-and-line (15.3%), ringnet (11.5%), beach seine 
(8.3%), purse seine (3.7%), fish corral (2.9%) and bag net (2.9%), based on 
1995 statistics (Zaragosaet al., 2004a).”21 

“The payao fish aggregating device (FAD) has been singled out as the most 
important factor triggering the phenomenal development of the tuna fishing 
industry. The effectiveness and efficiency of payao in attracting tuna 
(especially yellowfin and skipjack) greatly reduced the time spent in searching 
and fishing for commercial volumes. The extensive use of payao, however, 
may be rapidly removing undersized juveniles from the stocks and altering 
migration and feeding patterns of tunas in Philippine waters (Zaragosaet al., 
2004b).”22 

                                                 
 
19  Pacific Islands Forum Fisheries Agency, Pacific Islands Countries, The Global Tuna Industry And The 
International Trade Regime – A Guidebook, p. 2 of excerpt. Exhibit MEX-111. 
20  Ibid., p. 3. 
21  FAO, Fishery and Aquaculture Profiles: Philippines, available at 
http://wwww.fao.org/fishery/countriesector/FI-CP_PH/en. Exhibit MEX-112. 
22  Ibid. 
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“In the 1950s, American fish packers began to explore the possibility of 
sourcingtuna from the Philippines. The American interest in Philippine tuna 
resourceswas spurred by the decline in the catch of the American purse-seiners 
due tothe 200-mile limit being imposed by countries like Venezuela and 
Colombia. Among the pioneering American packers who explored the 
possibility ofsourcing tuna from the Philippines were Bumble Bee Seafood, 
WashingtonFish and Oyster of California, Starkist Foods, Van Camp and 
Portland Fish(Thomas, 1999).”23 

“Almost simultaneous with the opening of the Japanese sashimi market in 
the1970s was the introduction and successful use of the fish aggregating 
device(FAD) locally known as payao. Several experts have noted that the use 
of payao heightens the exploitation of juvenile skipjack and yellowfin tuna, 
and increases the rate of tuna cannibalism, endangering the tuna stock 
(Aprieto,1995). However, it still cannot be denied that the payao positively 
transformed the tuna industry, in terms of both volume and size of catch. This 
FAD technology greatly reduced the time spent for searching and catching 
voluminous amounts of tuna. 

With a large base of organized tuna producers and the successful use of 
payaos ,the tuna catch in General Santos rose. This resulted in the 
establishment of processing and canning corporations as well as post-harvest 
facilities like ice plants to support the rapidly expanding tuna industry 
(Tambuyog, 2000). The reputation of General Santos as the country’s tuna 
capital started to gain prominence in the 1970s due to its strategic location. 
The traditional fishing grounds for tuna are the Mindanao Sea, southern Sulu 
Sea, Moro Gulf and Celebes Sea, which are all relatively close to General 
Santos, compared to other provinces in the south.”24  

• Vietnam: 

“Only about 100 vessels (400-500 hp) have the capacity for deep-sea fishing. 
This fleet comprises either trawlers or purse seiners. Trawlers are used in 
waters 35-80 m deep in south-eastern waters, whereas purse seiners fish 
pelagic species in deep waters, mainly off the central region. 

The estimated percentage of the total catch from major types of fishing gear 
are; trawling 30%, purse seine 26%, gillnet 18%, lift net 5%, long line 6% and 
others (fixed net, push net etc.) 15%. Among the main trawling (both pair and 
single) predominates in the south with around 40% of vessels. Drift gillnetting 
is more important in the north, while fixed nets are concentrated in provinces 

                                                 
 
23  C. Vera and Z Hipolito, “The Philippines Tuna Industry: A Profile” (2006), p. 13, available at 
http://www.icsf.net/icsf2006/uploads/publications/monograph/pdf/english/issue_38/ALL.pdf. Exhibit MEX-
113. 
24  Ibid., p. 15. 
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with substantial estuaries (e.g. TraVinh and TT Hue). It is notable that in Tam 
Giang lagoon in TT Hue, DOFI and the provincial government are making 
strong efforts to reduce both set netting and trapping, both of which are 
environmentally damaging  In 2003, Vietnam exported products to 75 
countries and territories. By far the largest importers of Viet Nam's sea 
products were USA, Japan, China (included Hong Kong), Korea, Taiwan and 
the EU. In 2003, Viet Nam exported to the USA 123 472 MT of sea-products, 
worth US$782 238 million, an increase of 25.1 percent in volume and 19.3 
percent in value over 2002; to Japan 98 310 MT, valued at US$528 902 
million, growing by 2.1 percent in volume and 8.4 percent in value compared 
with 2002 (VASEP).”25 

• Indonesia: 
“… [F]urther development is primarily directed to the waters of: (1) western 
Sumatra and southern Java, Bali and Nusa Tenggara for tuna and skipjack using 
longlines and gillnets; (2) Makassar Strait and Sulawesi Sea for small pelagics, 
squid and tuna and skipjack using purse seines, gillnets and longlines; (3) Maluku 
Sea, Halmahera and Pacific Ocean for tuna, skipjack and demersal species using 
longlines, pole-and-line and bottom trawls.”26 

• China: 

38. The Chinese fleet reportedly fishes for tuna in the Indian Ocean using longlines and in 
the Western Pacific using longlines and purse seine nets.27 

• Ecuador: 

39. Ecuador has registered vessels with the IATCC in the categories of purse seine, long 
line and pole and line.28 

99. To both parties: The United States, in its oral statement, states that it has 
provided evidence that setting on dolphins has significant adverse effects on 
individual dolphins, citing the example of dolphins chased by speedboats and 

                                                 
 
25  FAO, Fishery Country Profile:  Vietnam, available at 
http://www.fao.org/fi/oldsite/FCP/en/VNM/profile.htm.  Exhibit MEX-114. 
26  FAO, Fishery Country Profile:  Indonesia, available at 
http://www.fao.org/fi/oldsite/FCP/en/idn/profile.htm.  Exhibit MEX-115. 
27   “Chinese Tuna Longline Fishery in the Indian Ocean in 2008”,  IOTC-2010-S14-CoC19[E], available 
at http://www.iotc.org/files/proceedings/2010/s/IOTC-2010-S14-CoC19[E].pdf; SCTB16 Working Paper, 
“National Tuna Fisheries Report of China in the WCPO”, available at 
http://www.spc.int/DigitalLibrary/Doc/FAME/Meetings/SCTB/16/nfr_china.pdf.  Exhibit MEX-116. 
28  See http://www.iattc.org/VesselRegister/VesselList.aspx?List=RegVessels&Lang=ENG. 
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helicopters.  Please clarify whether chasing with speedboats and helicopters is 
currently allowed in the framework of the AIDCP.  

40. The use of speedboats and helicopters is allowed in the framework of the AIDCP.29 
Helicopters are used to detect tuna schools to assess quantities of tuna swimming beneath the 
dolphins; to direct speedboats as they seek to split off portions of the dolphin herds in order 
to avoid unnecessary encirclements; and to place the vessel on the right side of the remaining 
school.  Sailors manning the speedboats keep the dolphins close to the vessel while it sets the 
net and herd them into the net (this process usually lasts about 20 to 30 minutes).  
Importantly, these boats are used to rescue or liberate dolphins in the net and have the 
capability of responding quickly when need arises by its trained crew. 

41. As Mexico has explained, using the procedures required by the IATTC and AIDCP 
leads to the effective protection of dolphins by virtually eliminating dolphin mortality or 
serious injury.  

42. These procedures to safely release dolphins include: (i) backing down the edges of the 
net to create a channel through which the dolphins are released; (ii) using divers and 
personnel in small boats to assist the dolphins; (iii) covering the top portion of the purse-seine 
with a skirt of mesh that prevents dolphins from catching their beaks or heads in the net in the 
event of a net canopy, and (iv) prohibiting fishing after sundown.30 Also, every vessel that 
uses this method is required to have an independent observer on board to monitor any dolphin 
mortality or injure and to ensure the above procedures are followed.  

 

100. To Mexico: The United States in its oral statement states that Mexico does not 
refute the evidence that dolphin mortality is at least 14% greater than observed 
dolphin mortality due to dependent calves that are separated from their mothers.  
Please comment.  

43. There is no such evidence. Mexico has indeed rejected the U.S. speculation regarding 
unobserved mortalities, among other things noting that the United States does not make 
projections about unobserved mortalities for any fishery other than the ETP, even when other 
fisheries have been identified by the United States as having high levels of mortality.   

44. In fact, the United States itself previously refuted the claim it is making in this 
dispute.  The 2002 Department of Commerce determination on the impact of the tuna fishery 
on dolphin stocks stated as follows: 

                                                 
 
29  AIDCP Annex VIII 2(b) requires at least three operable speedboats equipped with operable towing 
bridles or posts, and tow lines. Exhibit MEX-11.  
30  See Mexico’s Frist Written Submission, paragraphs 29. See also Annex VIII of the AIDCP.  Exhibit 
MEX-11.  
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… NOAA Fisheries examined specific indirect effects that may negatively 
impact dolphin stocks. Specifically, NOAA Fisheries examined the possibility 
that cow-calf pairs are separated during chase and encirclement, causing the 
subsequent death of the calf. Analyses of purse seine sets suggests that some 
separation occurs. However, more conclusive mortality estimates relative to 
chase do not exist, as direct observations currently are not feasible. Additional 
mortality associated with separation is possible in instances where dolphins 
are chased but not encircled. However, mortality estimates relative to chase do 
not exist, as direct observations are not feasible. Even if correct, estimates of 
confirmed indirect dolphin mortality due to cow-calf separation do not 
substantially increase the total levels of mortality for each stock.31  

101. To Mexico: The United States argues that, if anything can be inferred from the 
absence of a 100 percent observer requirement to monitor marine mammal 
interactions in other fisheries, it is that in those fisheries there is not a problem, 
such as the one in the ETP that merits such a requirement.  Is Mexico aware of 
any attempts to establish a dolphin conservation program similar to the AIDCP 
in other regional fishery management organizations? 

45. Mexico is not aware that any other regional fishery management organization is 
contemplating a dolphin conservation program.  Paragraphs 89 to 110 of Mexico’s Second 
Written Submission review in detail the relevant activities of the Western and Central Pacific 
Fisheries Commission, the International Commission for the Conservation of Atlantic Tunas, 
and the Indian Ocean Tuna Commission, and show that although they have concerns over the 
interaction between fishing vessels and marine mammals, those organizations have not yet 
attempted to collect comprehensive data or adopt protective measures for marine mammals.  
Mexico demonstrated that it would be irrational to rely on the inaction of those organizations 
as any type of proof that “there is not a problem” in those fisheries. 

103. To Mexico: With respect to tuna products made in Thailand, in your second 
written submission you hold that "under the US rules it is sufficient to 
demonstrate compliance with the dolphin safe standard for tuna harvested 
outside the ETP".   Please clarify the meaning of that statement, bearing in mind 
that the dolphin safe standard of not setting on dolphins applies both inside and 
outside the ETP? 

46. Mexico has shown that, unlike in the ETP where there is an independent observer 
onboard every large purse seine vessel to verify compliance, for other fisheries the United 
States relies exclusively on self-certifications by the captains of the vessels.  For imported 
non-ETP tuna and tuna products made from non-ETP tuna, the only verification tool is for the 
U.S. government to check whether the correct documentation was submitted to the U.S. 

                                                 
 
31  Department of Commerce, “Taking and Importing of Marine Mammals; Decision Regarding the 
Impact of Purse Seine Fishing on Depleted Dolphin Stocks,” 68 Fed. Reg. 2010 (January 15, 2003), p. 2016.  
Exhibit MEX-80. 
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customs authorities at the time of importation.  For imported tuna products such as those from 
Thailand, the U.S. government has no mechanism to verify that the non-U.S. cannery has a 
tracking system to match the tuna that was the subject of a particular captain’s certification 
with the tuna products actually being imported into the United States.   

47. As a practical matter, the United States simply accepts that any imported tuna product 
presented at the time of importation as containing non-ETP tuna meets the requirements to be 
labelled dolphin safe (i.e., no dolphin sets during the entire voyage during which the tuna was 
caught).  Accordingly, if the country of a tuna product is declared as Thailand (or the 
Philippines), it will be accepted as dolphin safe. 

48. Moreover, the U.S. Form 370 (“Certificate of Fisheries Import”) does not require any 
certification at all with respect to harm to dolphins in the capture of tuna outside of the ETP. 

49. In light of the foregoing, the U.S. measure cannot fulfil the purported objective of 
informing consumers whether the tuna contained in particular cans of tuna products were 
caught in a manner harmful to dolphins. 

104. To Mexico:  You argue that the US provisions pressure the Mexican fleet to 
change its fishing methods.  You also argue that the US measures do not fulfil the 
objective of protecting dolphins because they do not have the effect of 
encouraging fishing fleets not to set on dolphins.  Please explain how you 
reconcile these two positions.  

50. From Mexico’s point of view, these two positions do not exclude one another.  

51. Mexico’s first point is that the U.S. measures are intended to extraterritorially 
pressure the Mexican tuna fleet to change where it fishes for tuna and/or to change its fishing 
method to alternative methods as a condition to access the major U.S. distribution channels. 
The AIDCP and the procedures required by such agreement when the dolphin set method is 
used, protect dolphins, tuna stocks and the overall ecosystem of the ETP, and the U.S. 
measures undermine these objectives. The alternative method of using FADs is recognized to 
cause substantial environmental harm and would threaten the economic viability of the 
Mexican fishing fleet.32   

52. Mexico’s second point is that the U.S. measures do not contribute to the protection of 
dolphins by ensuring that the U.S. market is not used to encourage fishing fleets to set upon 
dolphins, because that objective is only being applied to fleets fishing in the ETP where, as 
mentioned above, there is a multilateral agreement regulating this fishing method.   Thus, the 
only effect of the U.S. measures is to block from the major distribution channels tuna caught 
in the ETP by setting on dolphins. 

                                                 
 
32  See Opening Statement of Mexico at the First Substantive Meeting with the Panel, paragraph 17. 
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105. To Mexico:  Please comment on the US assertion in paragraph 12 of its second 
oral statement that even if abundance estimates for some stocks appear to be 
higher than in the past it is possible that dolphin populations are actually 
declining.  

53. Relying on figures originally reported in 2002, the United States has been arguing that 
population growth rates for northeastern spotted dolphins and eastern spinner dolphins are 
“very likely (83% probability) less than 3% per year.” The United States states that the 
“median” population growth rates for these two dolphin stocks are 1.7% and 1.4% per year, 
respectively.33  Mexico explained at paragraphs 43 to 61 of its Second Written Submission 
that the estimates on which the United States relied included a 95% “probability interval” that 
allows for the possibility that the growth rates were actually much higher, at 3.6% and 5.2%.  
It is telling that the United States chose to ignore the probability intervals when it relies on 
the older, outdated population estimates, while at the same time it cites the probability 
interval for the more recent estimate as an excuse to ignore it entirely.  

54. The fact remains that most recent U.S. abundance estimate concluded that the dolphin 
populations at issue are growing at what the United States considers to be the maximum 
possible rates.34   

55. Exhibit MEX-91 contains a report of the AIDCP’s Scientific Advisory Board on 
updated estimates of stock mortality limits.  This report relies on the 2008 U.S. abundance 
estimate for the two dolphin stocks at issue – the northeastern spotted dolphin and eastern 
spinner dolphin.  Based on the fact that the populations of these stocks are significantly larger 
than previously believed, the report recommended increases in the dolphin mortality limits 
for those stocks.35  The United States agreed to those increases – from 648 to 793 for the 
northeastern spotted dolphin, and from 518 to 655 for the eastern spinner dolphin.  

56. If the United States genuinely believed that populations of the northeastern spotted 
dolphins and eastern spinner dolphins were declining, it would be difficult to reconcile the 
U.S. agreement in the AIDCP to tolerate greater numbers of mortalities of those dolphins 
with the purported U.S. policy goals of the measures at issue in this dispute.  In addition, if 
population growth was indeed problematic the United States should have pursued a 
multilateral rather than a unilateral solution. 

106. To Mexico:  Is your assertion in paragraph 10 of your second oral statement that 
dolphin mortality is currently statistically insignificant based on new evidence or 
you are making this argument based on the evidence already submitted to the 
Panel?  

                                                 
 
33  U.S. Answers to the Panel’s First Set of Questions from the Panel to the Parties, paragraph 79. 
34  Mexico’s Second Written Submission, paragraphs 50-61. 
35  AIDCP, 22nd Meeting of the Parties, Minutes (30 Oct. 2009), item 8 on p. 4, Appendix 8 on p. 10.  
Exhibit MEX-117. 
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57. It is based on the evidence already in the record.  See, for example, paragraphs 49-51 
of Mexico’s First Written Submission, paragraphs 29-30 of Mexico’s Question Responses 
and paragraph 66 of Mexico’s Second Written Submission  The United States has agreed that 
the reported mortalities are statistically insignificant.36   

109. To Mexico:  Please clarify whether (and if so, why) you interpret the statements 
in Exhibit MEX-58 to imply that the retailers at issue would accept to carry 
products meeting the requirements for AIDCP "dolphin-safe" labelling (rather 
than the current US dolphin-safe standard).  

58. The fact that retailers in the principal distribution channels will accept to carry tuna 
products meeting the requirements for the AIDCP dolphin safe label and bearing that label is 
confirmed by three categories of evidence before the Panel. 

59. The first category of evidence is in the form of two direct affidavits from a large 
Mexican distributor of tuna products. These affidavits clearly establish that major U.S. retail 
chains will carry tuna with the AIDCP dolphin safe label.  Exhibit MEX-58 (BCI) makes it 
clear that what is relevant is that the tuna be labelled dolphin safe under U.S. law. If the tuna 
products were able to be labelled dolphin safe (i.e, U.S. law permitted it to be labelled 
dolphin safe), [[…………………………..]].37 Moreover, the ability to use the dolphin safe 
label will enable distributors of Mexican tuna products to 
[[……………………………………….]].38 Attached to the affidavit is an email from a large 
U.S. retailer [[…….]] that makes it clear that [[…………………………………..….]] those 
Mexican tuna products would be carried.  Thus, a dolphin safe label, such as AIDCP dolphin 
safe label, has value in the U.S. market. 

60. As evidenced in Exhibit MEX-100 (BCI), for a brief period in January 2003 when the 
United States changed the definition of dolphin safe, a U.S. distributor of Mexican tuna 
products was able to import Mexican tuna products with a dolphin safe label that was 
compliant with the AIDCP.39 That distributor was able to sell Mexican tuna products to a 
large U.S. grocery chain. Later, when the AIDCP dolphin safe label was prohibited for 
Mexican tuna products, the sales were no longer possible. 

61. The second category of evidence is the consumer survey included in Exhibit MEX-64. 
This survey establishes that a significant portion of the final consumers of tuna in the United 
States identifies the term dolphin safe with the notion that “no dolphins were injured or killed 
in the course of capturing tuna” (AIDCP standard) rather than with the idea that the tuna was 
caught in a manner that does not involve dolphin sets (U.S. conditions). This evidence 
corroborates the evidence in Exhibits MEX-58 (BCI) and MEX-100 (BCI).  U.S. retailers 

                                                 
 
36  U.S. Answers to the Panel’s First Set of Questions from the Panel to the Parties, paragraph 89. 
37  Confidential Exhibit MEX-58, paragraphs 2 and 7. 
38  Ibid., paragraph 7. 
39  See discussion in paragraph 130 of Mexico’s Second Written Submission. 
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serve U.S. final consumers. Thus, if U.S. final consumers will accept the AIDCP dolphin safe 
label so will U.S. retailers.  

62. The third category of evidence is the U.S. measures themselves. If U.S. retailers 
would not accept a dolphin safe label complying with the AIDCP and would only accept a 
label complying with the U.S. conditions then there would be no need for the prohibition 
against dolphin safe labels meeting the AIDCP standard. It would be enough to simply 
clearly designate the labels “AIDCP Dolphin Safe” and “U.S. Dolphin Safe” and let the 
retailers and final consumers make a buying decision based on that information. Below is an 
example of the AIDCP Dolphin Safe label from a can of Dolores Mexican dolphin safe 
tuna.40 

 

 
 

110. To Mexico: Do you have any indication that if the United States were to accept 
another standard for "dolphin safe", based on compliance with the AIDCP, the 
main distribution channels would buy these products?  

63. Yes. See explanation in Mexico’s response to Question 109. 

64. As Mexico has explained the consumer preference in the United States is for dolphin 
safe tuna. Mexican tuna is dolphin safe tuna under the AIDCP and Mexican tuna products 
bearing the AIDCP dolphin safe label have been sold in a major grocery chain (2003). 

65. Mexico has also provided evidence that indicated that 48% of the public in the United 
States believe that the term dolphin safe means no dolphins were injured or killed in the 
course of capturing tuna (the AIDCP standard).41 

66. Consumers Union is a well-known U.S.-based consumer protection organization.  
Following is Consumers Union’s evaluation of the nature of dolphin safe claims: 

CONSUMERS UNION EVALUATION: 
                                                 
 
40  Exhibit MEX-121. 
41  Exhibit MEX-64 
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“Dolphin safe” is a general claim relating to sustainable fishing practices. 
There is no single organization that licenses the use of this claim and related 
logos; however the federal government regulates the use of this term and 
recently developed a logo that it encourages, but doesn't require companies to 
use. Most companies have developed their own logo. 

The federal standard does require certification for some, but not all, dolphin 
safe labeled tuna. Thus, there is a greater level of oversight on the validity of 
this claim than is common for other general claims. However, there remains 
no universal system in place to ensure that no dolphins were harmed or killed 
in the process of fishing for all tuna labeled as dolphin safe.  

The extent to which the federal definition of “dolphin safe” fully protects 
dolphins is the focus of considerable controversy.  Environmental 
organizations and marine mammal experts are split on the issue. The Dolphin 
Protection Consumer Information Act prohibits the encircling of dolphins in 
order to label the tuna catch as dolphin-safe. However, encirclement of other 
items such as logs is still allowed.  Some argue that allowing encirclement 
with purse seine nets and other fishing techniques can still catch dolphins 
inadvertently which can therefore still harm dolphins. They further claim that 
these techniques can have serious adverse impacts on other marine species and 
can threaten the future of tuna populations as a whole because they catch 
smaller, younger fish before they have spawned. 

Regardless of the debate, use of the dolphin safe label is not licensed by any 
organization and independent verification that standards are met is not 
universally in place for all dolphin safe tuna marketed in the US.  Therefore, 
Consumers Union considers the dolphin safe label to be a partially-certified 
general claim.42  

Mexico believes it is pertinent that an independent U.S. consumer protection organization 
agrees that dolphin safe means that no dolphins were killed or injured, and that the United 
States lacks a system to verify that all tuna products sold in the United States are dolphin 
safe.  This indicates that there would be space in the market for a dolphin safe label and 
standard that is both well-defined and verifiable – the AIDCP standard. 

 
B. CLAIMS UNDER THE TBT AGREEMENT 

[Judicial economy and order of analysis] 
 

114.  To Mexico:  With reference to paragraph 16 of your second oral statement, 
please clarify whether, in your view, the Panel is prevented from exercising 
judicial economy in relation to some of Mexico's claims under the 

                                                 
 
42  ConsumerReports Greenerchoices, available at http://www.greenerchoices.org/eco-
labels/label.cfm?LabelID=98.  Exhibit MEX-118. 
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TBT Agreement, or whether it is simply desirable that the Panel addresses each 
and every claim made by Mexico in relation to the TBT Agreement?  

67. As noted in paragraph 112 of Mexico’s Second Written Submission, it is Mexico’s 
position that it is necessary and essential to the effective resolution of this dispute that the 
Panel rule on all of the claims raised by Mexico under Articles I:1 and III:4 of the GATT 
1994 and Articles 2.1, 2.2, and 2.4 of the TBT Agreement because of: (i) the nature of the 
measures at issue; (ii) the fact that this is the first time that such measures have been subject 
to dispute settlement under the DSU; (iii) the differences in the wording and potential 
application of the provisions of the GATT 1994 and the TBT Agreement to the measures; and 
(iv) the importance of the effective discipline of such non-tariff measures to developing 
country Members such as Mexico. This final reason—the importance of these disciplines to 
developing country Members— is particularly important because developing country 
Members may be most likely to be exposed to the adverse effects of non-tariff measures such 
as those at issue in this dispute. 

68. Although a panel has discretion to exercise judicial economy, if the panel fails to 
make findings that are necessary to resolve the dispute it will constitute a false judicial 
economy and an error of law.43 

69. With respect to Mexico’s discrimination claims under the GATT 1994 and the TBT 
Agreement, it is necessary for the Panel to rule on these claims under both agreements and 
under both contexts (national treatment and MFN) because the nature, scope and application 
of the claims under Articles I:1, III:4, and 2.1 are different and address different rights and 
obligations which, in turn, will have different implications during the implementation phase 
of this dispute. 

70. With respect to Mexico’s other claims under Articles 2.2 and 2.4 of the TBT 
Agreement, those claims relate to aspects of the U.S. measures other than discrimination and 
are necessary to address the trade restrictive effects of the U.S. measures that exist 
independently of the discrimination. As in the case of Mexico’s different discrimination 
claims, these claims will have different implications during the implementation phase of this 
dispute. 

71. Due to their different nature, scope and application, none of Mexico’s claims overlap 
and all are necessary for Mexico to effectively resolve this dispute with the United States.   

 

115. To both parties:  Please clarify the relationship between Article 2.1 and Article 
2.2 of the TBT Agreement.  In this context, please clarify :  

                                                 
 
43  Appellate Body Report, Canada – Measures Relating to Exports of Wheat and Treatment of Imported 
Grain, WT/DS276/AB/R, adopted 27 September 2004, paragraph 133. 
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a) Whether a measure found to be inconsistent with Article 2.1 of the 
TBT Agreement can be "justified" under Article 2.2 of the same 
Agreement?  

b) Whether an analysis under Article 2.2 is appropriate only if the measures 
in question are not inconsistent with Article 2.1? 

c) Whether the relationship between Articles 2.1 and 2.2 of the TBT Agreement 
imposes a particular sequence of analysis between these two provisions in this 
case? 

72. The short answer to these three questions is no. A measure found to be inconsistent 
with Article 2.1 cannot be justified under Article 2.2. An analysis under Article 2.2 is not 
only appropriate if the measures in question are not inconsistent with Article 2.1. Finally, 
there is no particular sequence for analyzing Mexico’s claims under Article 2.1 and 2.2. 

73. The relationship between Articles 2.1 and 2.2 to the TBT Agreement is an important 
one.The obligations in the two provisions are separate and cumulative. Although it would 
depend on the facts and circumstances, in theory a measure could be found to violate the non-
discrimination obligation in Article 2.1 and yet be found consistent with the obligation in 
Article 2.2. Similarly, a measure could be found to violate Article 2.2 but not Article 2.1. 

74. Many technical regulations will have a trade restrictive effect in the sense that they 
will restrict commerce in a particular product for example by stopping commerce altogether 
or by imposing additional costs on commerce. Often that restrictive effect will be the same on 
both imports and like domestic products. In other words, the technical regulation will equally 
restrict commerce in all like products irrespective of origin. Even in such circumstances, to 
the extent commerce is restricted for imported products that effect will be “trade” restrictive 
within the broad meaning given to this term. Provided that the technical regulation is not 
more trade restrictive than necessary to fulfil a legitimate objective taking into account the 
risks non-fulfilment would create, it would not violate Article 2.2. Moreover, if its restrictive 
effect is the same on both imports and like domestic products, it would not violate Article 
2.1.  

75. The cumulative application of the disciplines in Articles 2.1 and 2.2 is important 
because a trade restrictive technical regulation could comply with all of the requirements of 
Article 2.2 yet it could impose its trade restrictive effects in a discriminatory fashion whereby 
imports are disproportionately or solely adversely affected. In such circumstances, the 
restriction will modify the conditions of competition in the relevant market to the detriment 
of imported products and therefore violate Article 2.1. 

 
[Definition of "technical regulation"] 

 

117. To both parties: Please clarify the meaning of the terms "their related processes 
and production methods" in Annex 1.1 of the TBT Agreement? In this context, 
please address the meaning of the word "related" and the role of the determiner 
"their" in the first sentence of this provision.  Do the measures at issue lay down 
"related process or production methods" within the meaning of this provision?  
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76. The word “their” refers to “product characteristics”.  Accordingly, the phrase refers to 
processes and production methods that are related to the product characteristics that are laid 
down in the document. The Spanish version of the Annex 1.1 of the TBT Agreement assists 
this interpretation. The words “ellas” refers to “características del producto”. 

77. In this dispute, consistent with the approach taken by the Appellate Body in EC – 
Asbestos and EC – Sardines, the product characteristic that is laid down in the document is 
the dolphin safe label or labelling requirement.44  

78. For the purpose of Mexico’s claims under the TBT Agreement, it is not necessary for 
it to rely on the related processes and production methods of the product characteristic when 
establishing that the U.S. measures are a “technical regulation”. Instead, it is sufficient for 
Mexico to rely on the fact that the U.S. measures lay down a product characteristic in the 
form of a label or labelling requirement. 

 

118. To both parties:  What significance should the Panel ascribe to the fact that the 
words "their" and "related" were not included in the second sentence of the 
definition of a "technical regulation" in Annex 1.1 of the TBT Agreement? 
Should the term "process and production method" in the second sentence of 
Annex 1.1 be understood as referring to a process and production method that is 
related to the characteristics of a product?  

79. This question raises the interpretative issue discussed in Mexico’s response to 
Question 46 of the Panel which contrasts the interpretation of “technical regulation” put 
forward by Mexico and the Appellate Body with that put forward by the United States and 
Canada.45  Following the interpretation of the Appellate Body, it is not necessary for the 
Panel in this dispute to interpret the second sentence of this definition. 

80. If the Panel chooses to interpret the second sentence, that sentence uses the word “it” 
rather than “their” or, more appropriately in the context, the word “they”.  If the second 
sentence began with the phrase “They may also include…”, it would be fairly clear that the 
reference would be to “product characteristics” and, therefore, the reference to “process or 
production method” in the second sentence could be understood as being related to the 
characteristics of a product.   

81. As drafted, however, the second sentence uses the word “it” rather than the word 
“they”.  Not only does this term not comport with the use of the word “their” in the first 
sentence, it is singular rather than plural.  There appear to be two possible interpretations for 
“it”. 

                                                 
 
44  See discussion at paragraphs 197-198 of Mexico’s Second Written Submission.  
45  Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraphs 115-126. 



United States ─ Measures concerning the importation,  Mexico’s Responses to the Panel’s Questions 
Marketing and Sale of Tuna and Tuna Products   from the Second Substantive Meeting 
WT/DS381   January 19, 2010
  
 

24 
 

82. First, in support of the interpretation of the Appellate Body, “it” can refer to the first 
sentence in its entirety. Under this interpretation, the second sentence elaborates upon the 
first sentence providing, as observed by the Appellate Body, certain examples of product 
characteristics.46 

83. Second, under the interpretation proposed by the United States,  the word “it” refers to 
“document” rather than “product characteristics”. If the United States’ interpretation is 
accepted by the Panel, the second sentence could be interpreted as, in addition to laying down 
product characteristics (i.e., the first sentence), a technical regulation can lay down 
terminology, symbols, packaging, marking or labelling requirements. In such circumstances, 
the “process or production method” referred to in the second sentence would be referring to 
the non-product characteristic “terminology, symbols, packaging, marking or labelling 
requirements”.   

84. If either of these two interpretations of the definition of the second sentence of 
“technical regulation” is accepted, it will not change the conclusion that the U.S. measures 
constitute a technical regulation. Mexico relies upon the Appellate Body interpretation and 
has already explained in its written submissions how it supports Mexico’s claims. Even under 
the U.S. proposed interpretation, the U.S. measures clearly impose a labelling requirement as 
they apply to a product, process or production method within the meaning of the second 
sentence.   

119. To both parties: Please clarify the meaning of the terms "as they apply to a 
product, process or production method" in the second sentence of paragraph 1 
of Annex 1 of the TBT Agreement, and their relevance to the present dispute.  In 
this context, please address the meaning of the terms "as they apply".  To the 
extent that the measures at issue constitute "labelling requirements" within the 
meaning of this second sentence, what do they "apply to"?  

85. The ordinary meaning of the verb “apply” is, inter alia, as “make use of as relevant or 
suitable (apply the rules)” and “administer (applied the remedy; applied common sense to the 
problem).47 The phrase “… labelling requirements as they apply to a product, process or 
production method” means labelling requirements as they make use of or administer a 
product, process or production method. 

86. As explained in Mexico’s response to Question 118 of the Panel, if the United States’ 
interpretation of the definition of “technical regulation” is accepted, the labelling requirement 
in the U.S. measures clearly applies to a “product”, namely tuna products. However, if the 
Panel follows the interpretation of the Appellate Body upon which Mexico bases its claims, it 
is not necessary to interpret the second sentence of the definition. 

                                                 
 
46  Appellate Body Report, European Communities - Measures Affecting Asbestos and Asbestos-
Containing Products, WT/DS135/AB/R, adopted 5 April 2001, paragraph 67. 
47  The Concise Oxford Dictionary, Ninth Edition, p. 60, Exhibit MEX-119. 
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120. To Mexico:  In response to an earlier question from the Panel, you state that the 
United States raised "some valid interpretative points regarding the relationship 
between the two sentences of the definition of technical regulation".   In the same 
paragraph you submit that if the Panel interprets the second sentence of Annex 
1.1 of the TBT Agreement as suggested by the United States, the same reasoning 
that applies to "product characteristics" in the first sentence of the definition of 
a technical regulation applies to the subject matter in the second sentence.  In 
light of these statements, please clarify whether you consider that, as the United 
States submits, the second sentence of Annex 1.1 may be interpreted as providing 
additional subject matters that may be the content of a technical regulation, 
rather than simply illustrating the categories mentioned in the first sentence?  

87. As explained in Mexico’s responses to Questions 118 and 119, it is possible to 
interpret the second sentence of Annex 1.1 as providing additional subject matters that may 
be the content of a technical regulation, rather than simply illustrating the categories 
mentioned in the first sentence. This interpretation, if adopted, would not change the 
conclusion that the U.S. measures meet the definition of “technical regulation” within the 
meaning of Annex 1.1. 

121. To both parties: Please define what is the relevant market for the purpose of 
examining whether the US measures are mandatory. In particular, specify 
whether the Panel should look at the market of tuna products in general or at the 
market of dolphin-safe tuna products.  

88. Tuna products in general. 

122. To both parties: Does the term "mandatory" in Annex 1.1 of the TBT 
Agreement imply that compliance is mandatory in order to place the product on 
the market, or may it also mean that compliance is mandatory in order to place 
the product on the market under a certain designation, or something else?  

89. Mexico agrees that if compliance were mandatory in order to place a product on the 
market the “mandatory” element in the definition of technical regulation will be met. 
However, there are other circumstances that establish this element of the definition.  Clearly 
one of those circumstances is a requirement that allows a product to be placed on the market 
only under certain circumstances such as with a “dolphin safe” label affixed and prohibits the 
use of the label in all other circumstances. This issue is discussed in detail in paragraphs 196-
199 of Mexico’s Second Written Submission. 

124. To Mexico: Please clarify whether  the US standard would still be mandatory, in 
your view, even if it provided for a range of criteria of eligibility for "dolphin-
safe" labelling, while still preventing the use of any label referring to dolphins if 
one of these criteria at least were not fulfilled?  

90. It would depend on whether the criteria were exclusionary.  For example, a law that 
permits the dolphin safe label to be used if any accredited dolphin safe standard was met 
including the AIDCP would likely not be mandatory. As explained in paragraph 196 of 
Mexico’s Second Written Submission, in this dispute the key fact is the restriction of the 
dolphin safe label to a single choice—i.e., that meeting the conditions of the U.S. measures. 
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126. To Mexico:  How do you reconcile the fact that some tuna products not bearing 
the label enter the market with your allegation that the measures are de facto 
mandatory (see for example Exhibit MEX 103, the brands not in bold)?   

91. This question relates to the fact that Wal-Mart appears to be selling tuna pouches of 
its own brand without the label (but not its canned products, which are labeled as dolphin 
safe). It is clear for Mexico that Wal-Mart has no need to convince itself that its own 
product (procured from Thailand) complies with the U.S. standard.48 While there are de 
minimis amounts of tuna products that might be sold without complying with the unilateral 
U.S. standard, in order for tuna products to be sold in meaningful quantities in the principal 
distribution channels compliance with the U.S. dolphin safe standard is required.  
Compliance is demonstrated through use of the dolphin safe label.   

 

127. To Mexico:  In several parts of your submissions (e.g. first oral statement 
paragraph 46, response to question 52 from the Panel, second written submission 
paragraph 197) you draw an analogy between the facts of the present dispute 
and those of EC – Sardines.  Please clarify whether this analogy should be 
considered in the context of your de jure mandatory arguments or under your de 
facto mandatory arguments, or both.  

92. It is relevant to the de jure mandatory arguments. Specifically it is relevant to the 
Appellate Body’s determination that product characteristics may be prescribed or imposed in 
a negative form.49 In EC – Sardines, the label “sardines” was not required to sell preserved 
small fish in the EU market, however, the label could only be used under certain conditions 
and its use was prohibited otherwise.50 The regulation governing the sardines label was 
therefore de jure mandatory in the negative form. The situation in this dispute is the same.  
The label “dolphin safe” is not required to sell tuna products in the U.S. market, however, the 
label can only be used under certain conditions and its use is prohibited otherwise. In this 
way, the U.S. measures, like those in EC – Sardines are de jure mandatory in the negative 
form.  

93. Mexico does raise EC - Sardines in the context of its alternative de facto mandatory 
argument to contrast the situation in that dispute with the "more extreme" situation in this 
dispute.  In this dispute, if the label is not used, tuna products are largely excluded from the 
U.S. market.51 There was no evidence of this effect in EC – Sardines.  

                                                 
 
48  See Opening Statement of Mexico at Second Meeting with the Panel. See also Exhibit MEX-104. 
49  See Mexico’s First Written Submission, paragraphs 201-202; Mexico’s Second Written Submission, 
paragraph 195. 
50  See Mexico’s Second Written Submission, paragraph 197. 
51  See Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraph 51. 
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129. To both parties: Please clarify the relevance of the fact that the measure 
prohibits the use of any labels referring to dolphins in the context of assessing 
whether the measures at issue are "mandatory" within the meaning of Annex 1, 
paragraph 1.   Please clarify in this context whether, in your view, the fact that 
the conditions of access to the label are enforceable under US law makes 
compliance with it mandatory.  Please provide an example of what would be a 
government enforceable labelling requirement that would not be mandatory.  

94. As explained in paragraph 196 of Mexico’s Second Written Submission, what is 
relevant is that there is a prohibition against all dolphin safe labels except those meeting the 
specified U.S. conditions.  The fact that the prohibition against the use of other labels is 
enforceable under U.S. law is part of the mandatory character of the label.   Specifically, it is 
relevant to the Appellate Body’s determination that product characteristics may be prescribed 
or imposed in a negative form.52 

95. This must be distinguished from the enforcement of the conditions of the label, in the 
absence of a prohibition against the use of other labels, which would exist for both technical 
regulations and standards. 

96. This issue is best illustrated by examining a situation where there are multiple 
standards for a particular label. In this case there could be two standards—the AIDCP 
standard and the U.S. standard (see example of AIDCP label/standard in Mexico’s response 
to Question 109, above).  Organic food labelling standards are another example. There could 
be multiple standards—i.e., federal, sub-federal, regional, municipal, private, etc. 

97. A law that allows a label to be affixed provided that it complies with an accredited 
standard and meets the conditions of that standard (i.e., the conditions of the standard are 
enforced) would in most circumstances not be mandatory. Thus, for example, a law that 
allows tuna products to be labelled with a U.S. dolphin safe label when the U.S. conditions 
are met or a AIDCP label when the AIDCP conditions are met would not be mandatory. Nor 
would a law that would allow food to be labelled organic if it complied with the conditions of 
an accredited organic standard. 

98. The prohibition against other dolphin safe labels including the AIDCP label is what 
makes the U.S. measures “mandatory” within the meaning of a “technical regulation”. 

130. To Mexico:  In paragraph 195 of your second written submission, you 
acknowledge that the United States' allegations that labelling tuna products as 
"dolphin safe" is voluntary and that it is legal to sell tuna products in the United 
States that do not carry the "dolphin safe" label, may be correct from a de jure 
perspective.  Please clarify whether this means that you no longer argue, as you 
did in paragraphs 199 to 202 in your first written submission and in your 

                                                 
 
52  See Mexico’s First Written Submission, paragraphs 201-202; Mexico’s Second Written Submission, 
paragraph 195. 



United States ─ Measures concerning the importation,  Mexico’s Responses to the Panel’s Questions 
Marketing and Sale of Tuna and Tuna Products   from the Second Substantive Meeting 
WT/DS381   January 19, 2010
  
 

28 
 

response to question 52 from the Panel, that the DPCIA labelling requirements 
are de jure mandatory.  

99. Mexico’s primary position is that the labelling requirements are de jure mandatory as 
set out in its written submissions including at paragraphs 199-202 of its First Written 
Submission.53  

 
[Article 2.2] 

 

133. To Mexico: In light of your observations in paragraph 83 of your oral statement, 
please clarify whether you consider that, with respect to technical regulations 
under the TBT Agreement, Members are not entitled to determine their own 
level of protection?  Please comment on the relevance, in this respect, of the 
reference in paragraph 6 of the Preamble to the TBT Agreement, to a Member 
taking measures "at the level that it considers appropriate".  

100. The sixth recital of the Preamble to the TBT Agreement reads as follows: 

Recognizing that no country should be prevented from taking measures necessary to 
ensure the quality of its exports, or for the protection of human, animal or plant life or 
health, of the environment, or for the prevention of deceptive practices, at the levels 
it considers appropriate, subject to the requirement that they are not applied in 
a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail or a 
disguised restriction on international trade, and are otherwise in accordance 
with the provisions of this Agreement. (Emphasis added). 

 

101. This recital recognizes that a Member’s right to take measures “at the level that it 
considers appropriate” is subject to certain conditions. Thus, even within the Preamble there 
are recognized limitations on a Member’s entitlement to set the appropriate level of 
protection. These limitations are found in the provisions of the TBT Agreement including in 
Article 2.2. 

102. At paragraph 83 of its Opening Statement at Second Meeting with the Panel, Mexico 
is referring to the language relating to the “appropriate level of sanitary or phytosanitary 
protection” in Article 5.6 and footnote 3 of the SPS Agreement. There is no similar language 
in the text of the TBT Agreement. The United States is trying to add a term to Article 2.2 of 
the TBT Agreement that is not there. 

135. To both parties:  If the Panel determined that an analysis of the significance of 
the trade-restrictiveness of a technical regulation and the available alternatives is 

                                                 
 
53  See Mexico’s Second Written Submission, paragraphs 195-199; Mexico’s Responses to the Panel’s 
Questions from the First Substantive Meeting, paragraphs 115-126, 137-146, 158, and 162. 
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appropriate when applying Article 2.2 of the TBT Agreement, what should be 
considered significantly trade-restrictive or significantly less restrictive to trade 
in light of the facts of this case?  

103. As Mexico mentioned during the Second Meeting with the panel, the term 
“significantly less trade restrictive to trade” does not appear in the TBT Agreement.54 The 
United States incorrectly argues that a measure is “more trade-restrictive than necessary to 
fulfill a legitimate objective” only if first, there is a reasonably available alternative measure; 
second, that measure fulfills the objectives of the measure at the level that the Member 
imposing the measure has determined is appropriate; and third, is significantly less trade-
restrictive.55  In making this argument, the United States adds words to the text of the Article 
2.2 treaty obligation. 

104. In any event, the restriction of market access to the principal distribution channels for 
tuna products is clearly significant. The less trade restrictive alternative proposed by Mexico 
at paragraph 210 of its Second Written Submission would be significantly less trade 
restrictive because it would enable Mexican tuna products to access that channel in 
accordance with prevailing retail and final consumer preferences which are discussed above 
in Mexico’s response to Question 109. 

136. To Mexico:  Please comment on the United States' argument in paragraph 56 of 
its second oral statement, that the hypothetical situation under which a tuna 
product might be sold as dolphin safe that contains tuna caught in a set in which 
a dolphin was killed or seriously injured (i) is not evidence that the measures fail 
to fulfil their objective and (ii) has not been proved.  In particular, please 
provide any evidence you might have showing that this hypothesis has 
materialized in the past.  

105. The United States has claimed that the objective of the measure is to allow consumers 
to know which tuna products have been made from tuna caught in a manner that does not 
cause harm to dolphins.  When U.S. consumers purchase tuna products made from tuna 
caught outside the ETP, the U.S. system provides no assurance to consumers that the tuna 
was caught in a manner not harmful to dolphins.  There is no tracking or verification of 
captains’ certifications, and no method to track or verify whether non-U.S. canneries are 
segregating tuna to meet the purported U.S. requirements. 

106. Mexico has presented evidence that in other ocean regions there are both (i) 
associations between dolphins and tuna and (ii) mortalities of dolphins and other marine 
mammals, caused by other fishing methods.  This evidence included, for example: 

                                                 
 
54  Opening Statement of Mexico at Second Meeting with the Panel, paragraphs 71-74. 
55  Ibid. 
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• A summary of the scientific reports on tuna-dolphin associations in non-ETP 
fisheries.56   

• A report by the Secretariat of the Pacific Community that purse seine nets are 
set on dolphins and whales in the Western and Central Pacific, and that 
dolphins are killed regularly there.57   

• Reports of significant dolphin mortalities in the Eastern Atlantic, and 
information published by the International Commission for the Conservation 
of Atlantic Tunas that its tuna fishery interacts with 26 species of dolphins and 
whales.58  

• A paper presented by Australia to the Western and Central Pacific Fisheries 
Commission during a session held from December 6 to 10, 2010, stating that 
purse seine vessels appeared to be setting nets on species of dolphins and 
whale sharks.59 

107. Mexico also submitted as evidence a 2007 report commissioned and published by the 
U.S. Government, which states as follows: 

In the Philippines, scientists estimated that about 2000 dolphins, primarily 
spinner, pantropical spotted, and Fraser’s, were being killed each year by a 
fleet of five tuna purse seiners using fish-aggregating devices. The annual 
bycatch of small cetaceans in a single tuna driftnet fishery in Negros Oriental 
was estimated at about 400.  Similarly, there have been indications of dolphin 
bycatch immediately west of the 150°W Longitude, the line differentiating the 
eastern tropical Pacific and western central Pacific tuna treaties. The latter 
treaty should be the tool to investigate and mitigate the occurrence of bycatch 
in coastal purse seine fisheries like the Philippine purse seine fishery. 

*     *     * 

For more than four decades scientists have speculated that dolphins are 
encircled and captured in tuna purse seine fisheries in the eastern tropical 
Atlantic Ocean, especially off the west coast of Africa. The levels of mortality, 
stock sizes, and even exact species involved are not known with certainty 
although the interactions most likely include several species of the genus 
Stenella, as well as common dolphins ….  It has been suggested that dolphin 
mortality in this fishery could be up to 30,000 or more animals per year. 
Tuna/whale interactions are also known to occur, and baleen whales are 

                                                 
 
56  Mexico’s First Written Submission, paragraph 14 and Exhibit MEX-2. 
57  Mexico’s Second Written Submission, paragraphs 100 to 104 and Exhibit MEX-98. 
58  Mexico’s Second Written Submission, paragraphs 93 -94 and Exhibit MEX-97. 
59  Opening Statement of Mexico at Second Meeting with the Panel, paragraph 101 and Exhibit MEX-105. 
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considered to be good indicators of tuna schools. Independent observer data 
are needed to define the composition and extent of the bycatch.60 

108. The United States presumes that dolphins are always harmed by dolphin sets in the 
ETP, even if no dolphins are killed or seriously injured, while it presumes that no dolphins or 
other marine mammals are harmed outside the ETP, notwithstanding the knowledge that 
there are interactions between dolphins and tuna in the WCPO and elsewhere, and that there 
are significant dolphin mortalities outside the ETP.  

109. Mexico cannot verify what quantity of tuna products produced from non-ETP tuna 
has been sold in the United States as dolphin safe when the tuna was harvested during 
voyages during which a set was made on dolphins or in a sets in which dolphins were killed 
or seriously injured.  More importantly, however, the United States cannot do so either.  The 
United States cannot assure consumers that tuna products made from non-ETP tuna are 
dolphin safe under any definition of that standard.   

137. To Mexico:  In your response to question 64 from the Panel you claim that the 
United States failed to establish a connection between the design and structure of 
its measures and their stated objective.  Please explain why, in your view, the 
stated objectives of (i) ensuring that consumers are not misled, and (ii) 
discouraging the use of certain fishing techniques are not supported by the 
design, structure or characteristics of the United States' measures?   

110. Mexico’s point is not that these two objectives could not be found within the design 
and structure of the U.S. measures but that there is a third objective reflected in the design 
and structure, namely the protection of dolphins. That third objective is clearly not be 
fulfilled by the U.S. measures. 

111. To the extent that the United States has continuing concerns over dolphin populations 
in the ETP, the United States should have addressed those concerns multilaterally within the 
IATTC.  As Mexico has previously explained in its written submissions and during the 
substantive meetings with the Panel, the IATTC/AIDCP is a multilateral process the United 
States helped create and has helped make a success through the years as an effective means of 
protecting dolphins and the entire acquatic ecosystem of the ETP. But instead of acting 
multilaterally to address its remaining concerns, the United States chose to act unilaterally by 
applying the discriminatory measures at issue in this dispute.  

112. The United States has, in applying these unilateral measures, engaged in arbitrary and 
unjustifiable discrimination in a manner inconsistent with the ruling of the Appellate Body on 
similar facts in the US-Shrimp Turtle, and has therefore acted inconsistently with Article 2.2 
of the TBT Agreement.  

 

                                                 
 
60  Opening Statement of Mexico at the First Substantive Meeting with the Panel, paragraph 53. 
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[Article 2.4] 
 

140. To Mexico:  Do you agree with the United States' contention (paragraph 138 in 
response to question 62 from the Panel) that the term "recognized" in the 
definition of a standard in Annex 1 of the TBT Agreement should be interpreted 
as meaning "recognized activities in standardization"?  

113. Mexico does not agree.  Mexico has previously noted that if the negotiators of the 
TBT Agreement had intended that “recognized body” have the exact same meaning as 
“standardizing body” as defined in the ISO/IEC Guide 2: 1991, they would have used the 
same term.  The U.S. proposed interpretation would therefore conflict with the wording of 
Annex 1.2.   

141. To both parties:  In your view, what meaning should be given to the terms 
"recognized activities in standardization"?  When interpreting the term 
"recognized" in this expression, should the Panel take into account, inter alia, 
the fact that the United States is a member of the IATTC and a signatory party 
to the AIDCP?  

114. The AIDCP’s role – indeed the reasons for its existence -- is to establish standards 
governing the interaction between fishing and dolphins, which then must be implemented and 
enforced by its member nations.  The AIDCP has promulgated the Procedures for AIDCP 
Dolphin Safe Tuna Certification submitted as Exhibit MEX-56, which incorporates a 
definition of “dolphin safe”.  That is the multilateral standard for dolphin safe for tuna 
harvested in the ETP. 

115. There can be no doubt that the United States, as a founding and fully participating 
member of the AIDCP, has “recognized” the AIDCP’s standardizing activities.   

116. Mexico emphasizes that unlike the Agreement on Sanitary and Phytosanitary 
Measures (SPS Agreement), which specifically identifies three specific sources of 
international standards,61 the TBT Agreement does not.  The TBT Agreement retains 
flexibility for determining what are relevant and applicable international standards on a case 
by case basis.  With regard to the protection of dolphins in the ETP, the AIDCP is the 
exclusive organization with recognized activities in standardization. 

142. To both parties:  Acting as member of the IATTC and within the context of this 
organization, has the United States ever objected the appropriateness or 
effectiveness of the AIDCP regime to protect the dolphin populations in the 
ETP?  Within the same context, has the United States ever expressed concerns 

                                                 
 
61  Article 3 (Harmonization), paragraph 4 of the SPS Agreement lists “the Codex Alimentarius 
Commission, the International Office of Epizootics, and the international and regional organizations operating 
within the framework of the International Plant Protection Convention”. 
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about the consumer-deceiving potential of the AIDCP "dolphin-safe" 
designation?  

117. Mexico is a founding member of the AIDCP regime and as such it has participated in 
all its meetings.  The United States has never expressed objections to the AIDCP regime to 
protect dolphins.  Mexico is also not aware that the United States has expressed concern over 
the AIDCP designation being deceptive.  If the United States had concerns about the AIDCP, 
it should have raised those concerns in the IATTC rather than imposing a unilateral measure.   

118. A key point is that the decisions, resolutions and regulations of the AIDCP are 
adopted by consensus.  That means that the United States has specifically agreed to all 
aspects of the AIDCP regime, including the AIDCP dolphin safe certification program. 

 

CLAIMS UNDER THE GATT 1994 

 
[General] 

 

144. To Mexico:  In your responses to the Panel's questions (question 74), and in your 
second written submission, you state that the relevant "like products" are 
Mexican and US "tuna products".   In your first written submission, you 
explained that the country in which the processing occurs is the country of origin 
of a tuna product.  To the extent that the origin of the fish does not necessarily 
determine the origin of the tuna products, please clarify how, in your view, the 
US measures at issue affect Mexican tuna products, as distinct from Mexican 
tuna? Please also clarify whether you are no longer seeking findings on "tuna" 
as distinct from "tuna products", in respect of your claims under Article III:4 
and I.1 of GATT 1994 and under Article 2.1 of the TBT Agreement.   

119. Mexico confirms that its claims are limited to findings concerning tuna products. 

120. The great majority of Mexican tuna products are made from tuna caught by the 
Mexican fleet. Under applicable origin rules, both the tuna and tuna products made from it 
are Mexican. 

121. By virtue of the U.S. measures, the dolphin safe label cannot be used on Mexican tuna 
products made from tuna caught by Mexican vessels. In this way, the U.S. measures prevent 
Mexican tuna products from accessing the principal distribution channels in the U.S. market. 

145. To Mexico:  In paragraph 150 of your second written submission, you indicate 
that "the factual basis of Mexico's discrimination claims is that the prohibition 
against the use of the dolphin safe label on most Mexican tuna products denies 
competitive opportunities to those products compared to like product from the 
United States and other countries" and that your claims "are not dependant on 
demonstrating that the treatment of ETP and non-ETP fisheries is different".  
Please clarify, in light of this statement, whether you consider that there is 
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discrimination under Articles III:4, I:1 of the GATT and 2.1 of the TBT 
Agreement due to:  

(a) the standard of "non-setting" as basis for the label (wherever 
applied); or 

(b) different requirements for different areas; or 
(c) both?  

 

Please clarify, in this context, the relevance to your discrimination claims of the 
fact that the fishing method at issue (setting on dolphins) concerns primarily one 
region (the ETP). 

122. Mexico considers that there is discrimination under Articles III:4, I:1 of the GATT 
and 2.1 of the TBT Agreement due to “(a)  the standard of "non-setting" as basis for the label 
(wherever applied)”. 

123. The ETP includes Mexico’s fishing grounds and therefore the U.S. measures cover 
Mexico’s tuna and tuna product production (as elaborated upon in Mexico’s response to the 
previous question). The ETP is one of the facts that underlies Mexico’s de facto 
discrimination claims. 

124. In assessing Mexico’s de facto discrimination claims the Panel should determine what 
the facts would be in the absence of the challenged measure and what they are with the 
challenged measure in place. This way the denial of conditions of competition becomes 
apparent.  In the absence of the U.S. measures, the Mexican fleet will fish in the ETP using 
dolphin sets, will process the tuna in Mexico and export the tuna products to the principal 
distribution channels in the U.S. market.  With the U.S. measures in place, Mexico will 
continue to fish in the ETP using dolphin sets and will process the tuna in Mexico. It will not, 
however, be able to export the tuna products to the principal distribution channels in the U.S. 
market. 

125. Here, as elsewhere with respect to this dispute, Mexico fails to see what justifies the 
United States in acting unilaterally rather than multilaterally. If the United States has 
continuing concerns about dolphin recovery rates in the ETP, why did the United States not 
raise those concerns within the IATTC and ask that they be addressed as part of the IADCP? 
Why did the United States choose to ignore a successful multilateral program it had helped 
create and sustain and, instead, act on its own?  And how can this be seen as consistent with 
U.S. obligations as a Member of the WTO, especially given the previous ruling by the 
Appellate Body in the US - Shrimp Turtle dispute, where the factual situation was so similar 
to this one? 

[Article III:4] 
 
 

148. To both parties: In EC – Asbestos, the Appellate Body observed that: 

 
"a Member may draw distinctions between products which have been 
found to be 'like', without, for this reason alone, according to the group 
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of 'like' imported products 'less favourable treatment' than that 
accorded to the group of 'like' domestic products".   

In light of this determination, and especially the reference to the "groups" of 
imported and domestic like products, please clarify: 

 
(a) whether, in your view, an assessment of "less favourable treatment" 

should be based on an examination of the treatment afforded under the 
measures to the entire group of domestic like products as compared to 
the treatment afforded to the entire group of like imported products; 

126. Paragraph 100 of the Appellate Body report in Asbestos reads as follows: 

We recognize that, by interpreting the term "like products" in Article III:4 in 
this way, we give that provision a relatively broad product scope – although no 
broader than the product scope of Article III:2. In so doing, we observe that 
there is a second element that must be established before a measure can be 
held to be inconsistent with Article III:4. Thus, even if two products are "like", 
that does not mean that a measure is inconsistent with Article III:4. A 
complaining Member must still establish that the measure accords to the group 
of "like" imported products "less favourable treatment" than it accords to the 
group of "like" domestic products.   The term "less favourable treatment" 
expresses the general principle, in Article III:1, that internal regulations 
"should not be applied … so as to afford protection to domestic production". If 
there is "less favourable treatment" of the group of "like" imported products, 
there is, conversely, "protection" of the group of "like" domestic products. 
However, a Member may draw distinctions between products which have been 
found to be "like", without, for this reason alone, according to the group of 
"like" imported products "less favourable treatment" than that accorded to the 
group of "like" domestic products.  In this case, we do not examine further the 
interpretation of the term "treatment no less favourable" in Article III:4, as the Panel's 
findings on this issue have not been appealed or, indeed, argued before us.  

127. This statement is obiter dictum. It was not necessary for the Appellate Body to make 
this statement because it rejected the panel’s finding on like products and there was no need 
for it to go on to examine less favourable treatment. In this light, the statement highlighted in 
the Panel’s question can be viewed as guidance on the future direction of the Appellate 
Body’s interpretation of “less favourable treatment”. 

128. The Appellate Body has not elaborated upon what it meant by the phrase “group of 
like… products”.  This phrase has, however, been elaborated upon by a panel in the context 
of Article 3.1 of the TRIPS Agreement.  In EC – Geographical Indications, the panel had to 
determine which nationals to compare when applying the provisions of Article 3.1 which 
requires that “[e]ach Member shall accord to national of other Members treatment no less 
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favourable than it accords to its own nationals”.62  In that dispute there were four possible 
combinations of nationality: (1) EC national with GI located in the EC; (2) Non-EC national 
with GI located in the EC; (3) EC national with GI located outside of EC; and (4) Non-EC 
national with GI located outside the EC. The United States and Australia argued that the 
panel should have compared combination (1) with combination (4). Citing paragraph 100 of 
the Appellate Body as supporting authority, the panel considered it appropriate to compare 
the effective equality of opportunities for the group of nationals of other Members who may 
wish to seek GI protection under the Regulation (i.e., both combinations (2) and (4)) and the 
group of the European Communities' own nationals who may wish to seek GI protection 
under the Regulation (i.e., both combinations (1) and (3)).  

129. Although the reasoning of the panel in EC – Geographical Indications is specific to 
the facts in that dispute, it indicates that in the context of trade in goods, the relevant 
comparison should be between the entire group of domestic like products as compared to the 
treatment afforded to the entire group of like imported products. 

130. In Mexico’s view, a reasonable interpretation of  the Appellate Body’s quotation is 
that less favourable treatment should be based on an examination of the treatment afforded 
under the measures to the entire group of domestic like products as compared to the treatment 
afforded to the entire group of like imported products.  In this dispute, that means that the 
treatment afforded by the U.S. measures to all U.S. tuna products must be compared to the 
treatment afforded to all like imported tuna products. 

 
(b) whether this implies that all products within the imported products 

group must be treated less favourably in order for the "less favourable 
treatment" to exist; and 

 

131. The need to compare the entire group of like imported with the entire group of 
domestic products does not mean that all products within the imported products group must 
be treated less favourably in order for the "less favourable treatment" to exist. 

132. In its opening statement at the second meeting with the Panel, Mexico explained why 
it is not necessary to prove that all or almost all imports are disadvantaged and presented 
supporting WTO jurisprudence.63  To interpret “less favourable treatment” to require that 
“all” imported products must be treated less favourably would go against this established and 

                                                 
 
62  Panel Report, European Communities – Protection for Trademarks and Geographical Indications for 
Agricultural Products and Foodstuffs (Complaint by the United States), WT/DS174/R and Add.1, 2 and 3, 
adopted 20 April 2005, paragraphs 7.177-7.184; Panel Report, European Communities – Protection for 
Trademarks and Geographical Indications for Agricultural Products and Foodstuffs (Complaint by Australia), 
WT/DS290/R and Add.1, 2 and 3, adopted 20 April 2005, paragraphs 7.211-7.220. 
63  Opening Statement of Mexico at Second Meeting with the Panel, paragraphs 46-48. 
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accepted body of WTO jurisprudence which finds its origin in adopted GATT 1947 
jurisprudence.64 

133. The jurisprudence Mexico cites does not, however, specifically address the meaning 
and application of the concept of “group of like… products”.   

134. Academic commentary provides further insight into this issue, in particular an article 
written by Lothar Ehring that was published in 2002.65 That article distinguishes between a 
“diagonal test” and an “asymmetric impact test” for less favourable treatment. The diagonal 
test reflects the traditional test which is that the “no less favourable treatment” requirement of 
Article III:4 must be applicable to each individual case of imported products.66 Under the 
diagonal test, there is less favourable treatment if there are any imports receiving less 
favourable treatment than any like domestic products.67 The “asymmetric impact test” 
compares in aggregate imported and domestic groups of like products. The treatment 
received by imports is only less favourable than that accorded to like domestic products if the 
burden arising from the measure is heavier for imports than for domestic products.68  Under 
this test, there is no violation of the non-discrimination obligation if the ratio between 
favoured and disfavoured products is equivalent for both imports and like domestic 
products.69  

135. It is important to note that under the asymmetric impact test it is not necessary to 
demonstrate that all or almost all imports receive the less favourable treatment and all or 
almost all like domestic products do not. Rather, it must simply be demonstrated that the 
burden on imports (as measured by the ratio between favoured and disfavoured products) is 
greater than on domestic products (i.e., it is not equivalent).  The test does not specify how 
much greater that impact must be, only that if the impact is equivalent there is no 
discrimination.  Accordingly, any additional burden on imports amounts to discrimination. 
This is consistent with the accepted principle that “treatment no less favourable” is not 

                                                 
 
64  See for example the GATT 1947 Panel Report in Panel Report, United States Section 337 of the Tariff 
Act of 1930, adopted 7 November 1989, BISD 36S/345, paragraph 5.14. 
65  Lothar Ehring, De Facto Discrimination in World Trade Law: National and Most-Favoured-Nation 
Treatment or Equal Treatment, Jean Monnet Working Paper 12/01 (published in the Journal of World Trade 
36(5): 921-977, 2002), Exhibit MEX-120. 
66  See for example the GATT 1947 Panel Report in Panel Report, United States Section 337 of the Tariff 
Act of 1930, adopted 7 November 1989, BISD 36S/345, paragraph 5.14. 
67  Lothar Ehring, De Facto Discrimination in World Trade Law: National and Most-Favoured-Nation 
Treatment or Equal Treatment, Jean Monnet Working Paper 12/01 (published in the Journal of World Trade 
36(5): 921-977, 2002), p. 3. Exhibit MEX-120. 
68  Ibid., p.4. 
69  Ibid. 
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qualified by a de minimis standard and therefore any less favourable treatment modifies the 
conditions of competition and violates the non-discrimination obligation.70 

 
(c) how the comparison should be conducted in the present dispute (for. ex. 

comparing the treatment afforded to tuna eligible for the label and not 
eligible? comparing the treatment afforded to all US products and all 
Mexican products under the measures?  something else?).   

 

136. In this dispute, the comparison should be made between imported tuna products and 
like U.S. domestic tuna products.  

137. As noted in Mexico’s opening statement during the second meeting with the Panel, 
approximately 96% of Mexican tuna products cannot be labeled as dolphin safe and therefore 
cannot access the U.S. principal distribution channels while 100% of U.S. tuna products can 
be labelled and have access to those channels.71 There is a clear disproportionate impact and 
greater burden on imported tuna products than on like domestic tuna products. The fact that 
none of the like domestic tuna products are prevented by the U.S. measures from accessing 
the principal distribution channels while almost all Mexican tuna products are prevented by 
the U.S. measures from accessing those channels is, in itself, prima facie evidence of a 
disproportionate impact on imports. Viewed from another perspective, imports of tuna 
products from at least one WTO Member (i.e., Mexico) do not have access to the principal 
distribution channels while all like U.S. tuna products do. 

138. Given that the U.S. measures effectively prevent Mexican imports from entering the 
U.S. market except for small volumes to small Latin groceries and other ethnic food stores,72 
it is not possible to use import statistics to calculate the actual ratio between favoured and 
disfavoured products.  The disproportionate impact on imports could be statistically 
demonstrated by including in the import figures potential imports from Mexico.73 This can be 
done by using total Mexican production of tuna products in 2009 as a proxy for potential 
imports (as explained in Mexico’s response to Question 94- above, it is a fundamental 
economic principle that Mexico can both import and export the same product and comparing 
them to total imports into the United States.74 

                                                 
 
70  Panel Report, China - Measures Affecting the Trading Rights and Distribution Services for Certain 
Publications and Audiovisual Entertainment Products, WT/DS363/R and Corr.1, adopted 19 January 2010, as 
modified by the Appellate Body Report, WT/DS363/AB/R, paragraph 7.1537. 
71  Opening Statement of Mexico at Second Meeting with the Panel, paragraph 48. 
72  Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraphs 39-42. 
73  This approach is consistent with the view of the Appellate Body that latent demand for imports must be 
taken into account when assessing whether there is discrimination.  This is discussed at paragraphs 261-264 of 
Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting. 
74  Mexican domestic production information is available in Exhibit MEX-102. 
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152. To both parties:  In a situation where a measure leads in fact to most imports 
being subjected to a less desirable treatment while most domestic like products 
receive a preferred treatment, independently of any intention to afford less 
favourable treatment to imported products, is there, in your view, less 
favourable treatment of the imported products within the meaning of Article 
III:4?   

139. Yes.  The test for less favourable treatment concerns the effect of the measure on 
conditions of competition not on the intent behind the measure (i.e., it concerns the “what” 
not the “why”).  As made clear by the Appellate Body in the context of the meaning of “so as 
to afford protection” in Articles III:1 and 2, “it is irrelevant that protectionism was not an 
intended objective”.75 

153. To both parties: Please clarify whether, in your view, the existence of "less 
favourable treatment" under Article III:4 relates in essence to the impact of the 
measure or to its objectives (or to something else)?  

140. It relates to the impact of the measure in the sense that the test is whether a measure 
modifies the conditions of competition in the relevant market to the detriment of imported 
products. It does not relate to the objectives or intent of the measure (see response to 
Question 152). 

154. To both parties: In situations where the different treatments afforded under a 
measure are, on their face, related to a regulatory objective pursued by the 
measure, rather than to the origin of the products, what is the relevance of such 
regulatory objectives in assessing the existence of "less favourable treatment"?  

141. The regulatory objectives are not relevant in assessing the existence of less favourable 
treatment (see Mexico’s responses to Questions 152 and 153).  They might be relevant if the 
implementing Member chose to invoke a general exception under GATT Article XX and they 
are relevant to the claims under Article 2.2 of the TBT Agreement. 

                                                 
 
75  Appellate Body Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, 
WT/DS11/AB/R, adopted 1 November 1996, page 25.   The Appellate Body stated:  

 
This third inquiry under Article III:2, second sentence, must determine whether "directly competitive 
or substitutable products" are "not similarly taxed" in a way that affords protection. This is not an issue 
of intent. It is not necessary for a panel to sort through the many reasons legislators and regulators often 
have for what they do and weigh the relative significance of those reasons to establish legislative or 
regulatory intent. If the measure is applied to imported or domestic products so as to afford protection 
to domestic production, then it does not matter that there may not have been any desire to engage in 
protectionism in the minds of the legislators or the regulators who imposed the measure. It is irrelevant 
that protectionism was not an intended objective if the particular tax measure in question is 
nevertheless, to echo Article III:1, "applied to imported or domestic products so as to afford protection 
to domestic production". This is an issue of how the measure in question is applied. 
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155. To Mexico: Please clarify whether you consider that, as of the time of adoption of 
the measure and/or currently, compliance with the US standard was or is more 
burdensome for Mexico than for the US or other fleets?  Please clarify whether 
this consideration is, in your view, relevant to your claims of discrimination 
under Articles III:4 and I.1 of GATT 1994 and Article 2.1 of the TBT 
Agreement?  

142. This consideration is not relevant to Mexico’s discrimination claims under the above 
noted provisions.   

143. As explained at paragraphs 132-139 of Mexico’s Second Written Submission, the 
Panel must examine the relevant facts as they exist at the time of its establishment to 
determine whether the U.S. measures modify the conditions of competition in the relevant 
market to the detriment of imported products.  The facts at the time of adoption of the 
original measure 20 years ago are not relevant to this determination. 

144. Currently, the Mexican fleet complies with the AIDCP standard and does not meet the 
U.S. standard so there is no burden associated with complying with the U.S. standard (there 
is, however, a significant burden associated with complying with the AIDCP standard).  The 
U.S. standard imposes little if any burden on the U.S. and other fleets fishing outside of the 
ETP. 

156. To Mexico: In your second written submission, you argue that because a very 
substantial majority of the tuna products that are allowed to bear the US dolphin 
safe label are sourced from the Western and Central Pacific, there can be no 
doubt that the US provisions are for non-ETP tuna.  Please clarify this statement 
in light of the fact that the US standard of not setting on dolphins applies to all 
fisheries, inside and outside the ETP, and in light of the United States' argument 
that the overwhelming majority of the tuna products imported to the US market 
are not caught by setting on dolphins.   

145.  Mexico understands that this question relates to paragraph 23 of Mexico’s Second 
Written Submission, which states as follows: 

Because a very substantial majority of the tuna products that are allowed to 
have the dolphin safe label in the U.S. market are made from tuna sourced 
from the Western and Central Pacific, there can be no doubt that these 
descriptions of the standard are for non-ETP tuna. 

146. This paragraph referenced the descriptions of the dolphin safe standard provided to 
the public by the three major U.S. brands – Starkist, Chicken of the Sea and Bumble Bee.  
Mexico’s point was that none of the manufacturers claimed that the tuna used in their tuna 
products was caught in sets in which no dolphins were killed or injured, and therefore none of 
them purported to follow the standard for “alternative labels” as described by the United 
States. 

147. With regard to the U.S. argument that non-ETP tuna is not caught by setting nets on 
dolphins, Mexico has already explained that there is considerable evidence to the contrary.  
Mexico has already submitted evidence that dolphins and other marine mammals are being 
killed in substantial numbers outside the ETP by other fishing methods.  Mexico has further 
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explained that for non-ETP tuna, the United States has no mechanism to verify the accuracy 
of captains’ certifications or the precision of non-U.S. canneries’ tracking systems.   If the 
goal of the U.S. measure genuinely is to give consumers accurate information on whether the 
specific tuna products they are purchasing were caught in a manner harmful to dolphins, the 
U.S. measure cannot fulfil that objective for tuna products made from non-ETP tuna. 

[Article I:1] 
 
 

158. To Mexico: Please comment on the panel statement in US – Tuna (Mexico), cited 
in the United States second written submission, that "[a]ny advantage which 
might possibly result from access to this label depends on the free choice by 
consumers to give preference to tuna carrying the 'dolphin safe' label".   

148. This statement is clearly not relevant to the facts of this dispute. As noted in Mexico’s 
response to Question 71 of the Panel, the facts before the GATT 1947 panel were very 
different from the facts before this Panel today.  Mexican tuna imports were blocked at the 
time of the GATT 1947 panel and there was no factual basis upon which to assess the effects 
of the dolphin safe labelling provisions in the U.S. market.   

149. Mexico has presented prima facie evidence regarding the preferences of U.S. retailers 
and final consumers regarding the dolphin safe label (see Mexico’s response to Question 109, 
above).  It is clear that both U.S. retailers and final consumers accept the AIDCP dolphin safe 
label and that if Mexican tuna products had that label they would have access to the principal 
distribution channels in the U.S. market.  The U.S. measures are preventing consumers from 
making a “free choice” because the measures prohibit the use of the AIDCP dolphin safe 
label and consequently tuna product labelled in this manner cannot be found in the major 
grocery chains. 

150. Accordingly, the facts as they exist at the time of establishment of this Panel are very 
different from what they were at the time of the GATT 1947 panel. 

159. To Mexico: Please comment on the following passage of the Panel report in 
Canada – Autos:  

 
"In this respect, it appears to us that there is an important distinction 
to be made between, on the one hand, the issue of whether an advantage 
within the meaning of Article I:1 is subject to conditions, and, on the 
other, whether an advantage, once it has been granted to the product of 
any country, is accorded "unconditionally" to the like product of all 
other Members. An advantage can be granted subject to conditions 
without necessarily implying that it is not accorded "unconditionally" 
to the like product of other Members." 

 

151. Mexico has presented a detailed explanation of the meaning of this passage at 
paragraphs 180-185 of its Second Written Submission.  In simple terms, the de facto violation 
of Article I:1 arises because the “conditions” attached to the dolphin safe label cannot be met 
by Mexican tuna products compared to tuna products from other countries.  Thus, 96 percent 
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of the tuna products from Mexico cannot use the dolphin safe label and therefore cannot 
access the principal distribution channels while 100 percent of the tuna products from other 
countries can use the dolphin safe label and can access the principal distribution channels.76 

 
_________ 

                                                 
 
76  See Mexico’s Second Written Submission, paragraphs 36 and 37. See also Exhibit MEX-88. 
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