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I. INTRODUCTION 

Mr. Chairman, members of the Panel: 

1. On behalf of the Mexican delegation, it is our privilege to appear before you today to 

present the views of Mexico concerning some of the key issues in this dispute.  I would like to 

thank you for agreeing to serve on this Panel and for your efforts – and those of the Secretariat 

and interpreters – in preparing for this first substantive meeting of this Panel.  

2. I would also like to reiterate Mexico’s condolences to the family and colleagues of Mr. 

Sivakant Tiwari. 

3. The essence of this case concerns certain U.S. measures that prohibit the use of a 

“dolphin safe” label on imports of tuna products from Mexico notwithstanding that these 

products meet the definition of dolphin safe under the governing multilateral environmental 

agreement to which both Mexico and the United States are party.  

4. The application of a dolphin safe label to tuna products has significant commercial value 

in the United States market.  However, Mexican tuna products cannot benefit from that value. 

The U.S. measures allow tuna products from the United States and other countries to display the 

label but not tuna products from Mexico.  As a consequence, the U.S. measures have adversely 

modified the conditions of competition in the relevant market to the disadvantage of Mexican 

tuna products and are inconsistent with the fundamental obligations of non-discrimination.  

Furthermore, the U.S. measures constitute an unnecessary obstacle to international trade that is 

inconsistent with the TBT Agreement because they do not fulfill a legitimate objective, are more 
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trade restrictive than necessary and are not based upon the relevant international standard to 

which the United States expressly agreed. 

5. As I will discuss, the goal of protecting dolphins in the ETP has long since been 

accomplished – due primarily to the efforts of the Mexican tuna fleet – and the U.S. measures are 

no longer needed for that purpose because dolphins are now protected under a multilateral treaty.  

But Mexican tuna products are still prohibited from using the label in the U.S. market, 

notwithstanding that the Mexican fleet provides the most comprehensive and tightly regulated 

protections for dolphins and other bycatch of any fleet in the world, including the U.S. fleet.   

6. This dispute reflects an important concern to developing countries such as Mexico about 

the use by developed countries of non-tariff barriers, such as the dolphin safe labeling technical 

regulation, to impede imports. 

II. TUNA FISHING IN THE EASTERN TROPICAL PACIFIC 

7. Where the Mexican fleet fishes in the Eastern Tropical Pacific (ETP), mature yellowfin 

tuna tend to swim underneath groups of dolphins.  In the 1950s and 1960s, the U.S. fishing fleet 

pioneered the method of circling herds of dolphins with purse seine nets.  Because mature 

yellowfin tuna are able to swim fast enough to swim with dolphins, tuna fishing by setting on 

dolphins produces a large catch of mature tuna, and there is very little bycatch of non-target sea 

life.   

8. The Mexican fleet followed procedures to protect dolphins from an early stage.  Later, 

those procedures were codified through a multilateral treaty to which the United States is a full 
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party, the Agreement on International Dolphin Conservation Program, which is administered by 

the multilateral Inter-American Tropical Tuna Commission.   

9. Prior to the multilateral efforts to protect dolphins, the U.S. fleet was estimated to be 

causing the deaths of over 100,000 dolphins per year.  Currently, the total mortality for all the 

fleets in the ETP is approximately 1,000 per year.  The available evidence indicates that at least 

the same amount or more dolphins are being killed outside the ETP in alternative fishing 

operations.   

10. The techniques used to protect dolphins in the ETP include backing down against the net 

and causing the edges of the nets to create a channel through which the dolphins may escape; 

using divers and personnel in small boats to assist the remaining dolphins; fitting the top portion 

of the purse-seine with a skirt of mesh that prevents dolphins from catching their beaks or heads 

in the net; and prohibiting fishing after sundown to ensure that dolphins within the net can be 

seen and safely removed.  Importantly, every vessel capable of setting purse-seine nets on 

dolphins has an independent observer on board to monitor whether any dolphin has been harmed 

and to ensure that all rules of the agreement are followed.  As discussed in Mexico’s first written 

submission at paragraphs 52-55, no other fishery in the world has ever adopted comparable 

methods to protect dolphins or other bycatch. 

11. I note that when criticisms arose over this fishing method prior to the AIDCP, the U.S. 

fleet gradually abandoned the ETP and moved to unregulated fisheries farther west in the Pacific, 

rather than incurring the costs and responsibilities that have been shouldered by the Mexican 
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fleet.  The Mexican fleet remains in the ETP, and played a leadership role in addressing the 

relevant environmental concerns through a multilateral agreement. 

12. The international agreement known as the La Jolla Agreement was concluded in 1992.  

This agreement had the goal of reducing dolphin deaths in the ETP to less than 5,000 by 1999.  

In fact, this was accomplished in 1993, the first year of the agreement’s application, and has been 

sustained and improved thereafter. 

13. But the La Jolla Agreement was non-binding on the Parties and their fleets.  Recognizing 

that the formalization of the La Jolla Agreement into a legally binding instrument was the most 

effective way to normalize global trade in tuna, in 1995 Mexico, the United States and other 

countries negotiated and concluded the Panama Declaration.  The signatories to the Panama 

Declaration agreed that if the United States (i) amended U.S. laws on tuna imports to allow 

yellowfin tuna to be imported from countries participating in the IDCP, and (ii) changed its 

labeling definition of “dolphin safe” from a “method of capture” standard to the “non-mortality 

or serious injury” standard established under the Panama Declaration, they would then enter into 

a binding international agreement to enhance and continue long-term cooperative multilateral 

dolphin protection in the ETP.  Based on assurances from the United States, in 1998 the 

participating countries concluded the AIDCP, a binding agreement for dolphin conservation and 

overall ecosystem management in the ETP.   

14. The multilateral efforts have resulted in what leading environmental organizations have 

called “an astonishing decline in dolphin mortality due to improvements in dolphin–safety 

techniques employed during dolphin sets and an international effort to educate the tuna fleet 
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about these techniques.”1  In 2005, the AIDCP received an award from the Food and Agriculture 

Organization for serving with distinction in the application of the Code of Conduct for 

Responsible Fisheries.2 

15. There are other methods used for catch tuna by other fleets in the ETP and in other 

fisheries.  These include: 

• setting purse seine nets on logs or artificial Fish Aggregating Devices;  

• setting purse seine nets on free-swimming schools of tuna;  

• long line fishing, which involves trailing fishing lines up to 50 miles long with 
secondary lines of baited hooks branching off of them;  

• gillnets, which consist of a netting wall kept vertical by a floatline and a weighted 
groundline.  The size of the mesh is varied to target certain types of species and 
allow smaller fish to swim through. 

16. These alternative methods result in highly destructive bycatch of non-target species, 

including dolphins.   

17. Mexico’s fishing method is the most environmentally sustainable for the ETP ecosystem.  

In 1996, then-Vice President Al Gore pointed out the deficiencies of other fishing methods in the 

following statement: 

Opponents of [the implementing legislation for the AIDCP] promote alternative 
fishing methods, such as “log fishing” and “school fishing,” but these are 
environmentally unsound.  These fishing methods involve unacceptably high by-

                                                 
 
1  Exhibit MEX-36, p. 16-17. 
2  Exhibit MEX-1. 
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catch of juvenile tunas, billfish, sharks, endangered sea turtles and other species, 
and pose long-term threats to the marine ecosystem.3 

18. Yet, the United States wants Mexico to change its fishing method to ones that are more 

environmentally damaging.  This objective is made clear in the second stated element of the U.S. 

objective for the measure, which is: 

“ensuring that the U.S. market is not used to encourage fishing fleets to use 
fishing techniques that adversely affect dolphins and in this way contributes to 
protecting dolphins”4 

The United States is referring to discouraging Mexico’s practice of setting on dolphins and 

encouraging one of the alternative methods criticized by former Vice President Gore.  The U.S. 

action also is a clear example of a developed country member seeking to impose a unilateral 

standard on an activity of a developing country occurring outside U.S. borders.  

III. HISTORY OF U.S. RESTRICTIONS ON IMPORTS OF MEXICAN TUNA 
PRODUCTS  

19. This is only the latest in a series of the restrictions that the United States has imposed on 

imports of Mexican tuna going back more than 20 years.  Over this period the United States has, 

through various means, denied meaningful access to Mexican tuna and tuna products to the U.S. 

market.   

20. During the 1980s and 1990s, the United States imposed a complete embargo on imports 

of Mexican tuna.  In 1991, Mexico initiated a GATT 1947 dispute settlement proceeding 

                                                 
 
3  Exhibit MEX-62. 
4  US First Written Submission, paragraph 60. 
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regarding that embargo, and the panel ruled in Mexico’s favor.  However, the United States did 

not lift the embargo on Mexico until 2000, when it acknowledged that Mexico had fulfilled its 

obligations under the Agreement on the International Dolphin Conservation Program (AIDCP).  

In connection with the AIDCP, the United States had also committed to changing its dolphin safe 

labeling regulation, and previous U.S. administrations endeavored to implement that 

commitment.  Unfortunately, political interests and the U.S. courts blocked the change in the 

technical regulation.  For the past 20 years Mexico has been extremely patient in working 

cooperatively with the United States by complying with all of the U.S.-imposed conditions and 

waiting for the U.S. political and court procedures to be completed.  In the meantime, the 

Mexican industry has borne all the costs and burdens of implementing measures to ensure 

effective protection of dolphins in the ETP, and yet has been unable to benefit from the use of 

the dolphin safe label in the U.S. market.  Meanwhile, the United States has not even attempted 

to impose similar obligations on fleets fishing in other ocean areas; yet tuna from other fisheries 

is allowed to bear the dolphin safe label.  

21. It is important to note that the Mexican fleet was already using the backdown technique 

and other procedures to protect dolphins before the AIDCP and even the La Jolla Agreement.  

The incentive to formalize the procedures already being followed by creating an international 

agreement was to gain access to the U.S. market, and to establish a common, multilateral dolphin 

safe standard.  By choosing to act unilaterally rather than multilaterally, the United States has 

undermined the very purpose of the AIDCP, which has been a very successful multilateral 

environmental agreement.  Thus, the U.S. measures do not serve to enhance protection of 

dolphins and, to the contrary, increase adverse impact on the ecosystem. 
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22. Mexico was left with no option but to turn to the WTO to resolve this dispute.  

IV. THE U.S. MEASURES 

23. As explained in Mexico’s first written submission, the measures at issue involve a 

prohibition on the use of a dolphin safe label on Mexican tuna products marketed in the United 

States.  

24. The measures comprise the legislation, the regulations and the court decision referred to 

at paragraphs 121 to 135 of Mexico’s First Written Submission.  The focus of the U.S. measures 

is on large purse seine vessels. 

25. In all international fisheries, the greatest portion of tuna caught commercially is captured 

by large vessels using purse seine nets.  In Mexico’s case, approximately 95 percent of its annual 

tuna catch is from these large vessels.  On this point the United States argues that “one third” of 

the Mexican fleet is small vessels that do not set upon dolphins and can therefore qualify for the 

label.  In fact, this “one third” of Mexico’s fleet accounts for less than five percent of the annual 

catch. 

26. Under the U.S. measures, for tuna products made from fish caught in the ETP by large 

vessels with purse seine nets there must be a certification that the tuna was not caught using the 

dolphin set method and that no dolphins have been killed or seriously injured during the set in 

which the tuna were caught, among other requirements.  This certification must be verified by an 

independent observer who was onboard the vessel during the voyage. 
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27. The requirement that the tuna must not be caught using the dolphin set method 

disqualifies Mexican tuna products from using the dolphin safe label even though the tuna is 

caught in full compliance with the requirements of the AIDCP, which is a legally binding 

multilateral agreement that entered into force in 1999, and even though independent observers 

certify that no dolphins were harmed or injured in the specific set in which the tuna were caught.  

28. For tuna products produced from tuna caught in any other fishery by large vessels with 

purse seine nets, the dolphin safe label can be used if the captain of the vessel has signed a 

certification that “no purse seine net was intentionally deployed on or used to encircle dolphins 

during the particular voyage on which the tuna was harvested.”  Contrary to the assertions of the 

United States in its First Written Submission,5 no certification is required regarding whether 

dolphins were killed or injured for fisheries outside the ETP.  Therefore, for those other ocean 

regions, it does not matter to the dolphin safe designation if dolphins were killed or injured, as 

long as it is certified that the dolphin set method was not used.  The captains’ certifications are 

unverifiable, since there is no requirement for certifications by independent observers.6 

29. There is an obvious contradiction in the U.S. approach to the issues in this dispute.  The 

United States, with Mexico and other countries, concluded an international agreement and 

created an ongoing international conservation program to make tuna fishing in the ETP dolphin 

safe.  Today dolphin mortality in the ETP is only a tiny fraction of what it was two decades ago.  

                                                 
 
5  See paragraphs 94, 105, 157, 190, and 196 of the U.S. First Written Submission. 
6  See Exhibit MEX-63 (summary slide and NOAA Form 370). 
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But the United States now disregards this international success and the multilateral process it 

helped create.  It continues to prevent Mexican tuna products from being labeled dolphin safe. 

V. THE U.S. MEASURES ARE DISCRIMINATORY IN VIOLATION OF  
ARTICLES I AND III OF THE GATT 1994 AND ARTICLE 2.1 OF THE TBT 
AGREEMENT  

30. Mexico’s principal claims concern the discriminatory nature of the U.S. measures.  In this 

regard, the United States cites the unadopted 1991 GATT panel report, claiming that it ruled on 

this issue already.  However, at the time of that dispute, imports from Mexico were subject to a 

complete embargo, and therefore there was no evidence pertaining to the de facto discriminatory 

effect of the labeling measures in the U.S. market.  We have that evidence now. 

31. In the U.S. market for tuna products, a dolphin safe label is commercially valuable.  

Mexico has submitted evidence regarding the necessity of a dolphin safe label to market 

Mexican tuna products through the major distribution channels, and the value to the Mexican 

tuna industry of being able to affix the label to its tuna products.  This was confirmed by the then 

U.S. Assistant Secretary of State for Oceans and International Environment in a statement 

submitted to the U.S. court.  He stated: 

It is my understanding that, without the “dolphin-safe” label, the ability of 
fishermen to sell tuna in the U.S. market is severely curtailed.  That is why the 
foreign nations sought a commitment from the United States in the Declaration of 
Panama to seek a change in the definition of “dolphin-safe” tuna in the first 
place.7 

                                                 
 
7  Exhibit MEX -34. 



United States – Measures concerning the importation  Opening Statement of Mexico 
marketing and sale of tuna and tuna products (DS381) 18 October 2010 

 
 

 
 

11

32. Mexico has a comparative advantage in fishing for tuna because mature yellowfin are 

found near the Mexican coastline and adjacent waters, and therefore the fishing fleet often does 

not have to travel far to fish.  The large size of mature tuna caught by the Mexican fleet also 

significantly increases the efficiency of capture and processing.  Furthermore, Mexican yellowfin 

tuna products are superior, in terms of taste and quality, to products made from most other tuna 

species -- especially the skipjack and albacore products that are mostly sold in the United States.  

Therefore, the Mexican tuna industry has clear economic and quality advantages over its 

competitors.  Notwithstanding this comparative advantage, Mexican tuna products are excluded 

from the major distribution channels in the U.S. market. 

33. The United States argues that the U.S. measures “do not discriminate based on origin” 

because the measures “condition the use of the dolphin safe label on whether the tuna product 

contains tuna that was caught by setting on dolphins and this condition applies regardless of the 

origin of the tuna”.8  Mexico acknowledges that the U.S. measures do not discriminate de jure 

between imported and like domestic products.  The conditions for the regulatory differentiation 

are, on their face, origin neutral.  However, as stated in paragraph 164 of Mexico’s First Written 

Submission, the U.S. measures discriminate de facto against Mexican tuna products.  

34. De facto discrimination, also referred to as indirect discrimination or implicit 

discrimination, occurs because of the economic and other circumstances related to certain 

products and the application of a government measure in those circumstances.  This type of 

discrimination tilts the balance of competitive opportunities against the imported products.  In 
                                                 
 
8  U.S. First Written Submission, paragraphs 97 and 101. 
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this dispute, the U.S. measures discriminate against Mexican tuna products because the Mexican 

fleet fishes for tuna using dolphin sets and therefore its tuna products are prohibited from having 

the label while the fleets of other countries, including the United States, fish using other methods 

and therefore are permitted to use the label.  

35. The United States argues that “Mexico cannot claim, simply because its fleet chooses to 

set on dolphins to catch tuna and therefore not to meet the conditions to use the dolphin safe 

label that the U.S. measures discriminate against Mexican tuna”.9  This argument is without 

merit.  It is the U.S. measure that is attempting to pressure Mexico to make the choice between 

fishing grounds and methods.  Mexico’s fleet is fishing in its established fishing grounds using 

an established fishing method that also happens to be the most environmentally sustainable 

fishing method for the ecosystem.  The challenged U.S. measure, when applied in these 

circumstances, is prohibiting the use of the label and thereby de facto discriminating against 

Mexican tuna products. 

36. This is a classic case of de facto discrimination.  Allowing the United States to 

discriminate in this manner would nullify the national treatment obligations in GATT Article 

III:4 and Article 2.1 of the TBT Agreement.  

37. The main distinguishing facts between this dispute and the many de facto discrimination 

findings that have been made is that the measure in question relates to the production process 

methods underlying the product rather than relating directly to the product and that the label is 

                                                 
 
9  Ibid., paragraph 99. 
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necessary to access the principal distribution channels.  These distinguishing factors do not 

change the de facto discrimination that occurs.  The United States has implemented a measure 

that denies a competitive opportunity to Mexican tuna to the advantage of like U.S. tuna products 

and tuna products from third countries. 

38. The same observations apply to Mexico’s de facto most-favoured-nation discrimination 

claims under GATT Article I:1 and Article 2.1 of the TBT Agreement when the treatment 

accorded to Mexican tuna products is compared to that accorded to tuna products from other 

countries. 

39. The United States’ narrow interpretation of these non-discrimination provisions would 

allow developed country Members to structure their internal measures so as to unilaterally 

impose their regulations on other WTO Members, in particular developing country Members.  

By its own admission, this is exactly what the United States is doing in this instance. One of the 

stated objectives of the challenged measure is to encourage fishing fleets such as those of 

Mexico to change their fishing practices.10   

40. The nature of the discrimination goes beyond what I have already discussed.  The United 

States actually imposes more liberal conditions for the use of the labeling standard in all fisheries 

other than the ETP because, in those other fisheries, no certification is required that no dolphin 

were killed or seriously injured and independent observers are not required.  This further 

                                                 
 
10  Ibid., paragraph 7. 
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magnifies the discrimination against Mexican tuna products because costs that must be incurred 

by the Mexican fleet do not have to be incurred by the fleets of other countries.   

41. The United States suggests that to be eligible for a dolphin safe label the Mexican fleet 

could use different fishing methods.  As noted above, the need to make this choice is created by 

the measure.  Moreover, the United States minimizes the cost and ignores the implication of 

switching to alternative fishing methods.  First, there would be huge adverse environmental 

implications from increasing the intensity of FAD fishing in the ETP, including destroying the 

sustainability of the fishery.  Second, the financial costs would increase significantly.  For 

example, FAD fishing concentrates on less mature tuna, which are not found near the Mexican 

coast.  The Mexican vessels would have to travel much farther, which would entail very 

significant additional costs.  

42. The United States also asserts that there is no cost to moving to another ocean region.  

But the costs of shifting to alternative fishing methods, in a much more distant fishery, would be 

substantial.  Further, there would be significant administrative complexities because of the need 

to seek licenses from the Pacific island nations to fish in their EEZs and to comply with the rules 

of the applicable fishery commission. 

43. The United States also argues that Mexico is a net importer of tuna products, that Mexico 

could not export to the United States, and therefore cannot be discriminated against.  This 

ignores the fact that the yellowfin tuna caught by Mexico in the ETP is a high-quality tuna that 

could attract a premium price in the U.S. market and therefore make exports to the U.S. market 

commercially attractive. 
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44. Mexico has presented prima facie evidence that Mexican tuna products are excluded from 

the major distribution channels in the United States because of the prohibition against using the 

dolphin safe label, while the tuna products of the United States and other countries are allowed to 

use the label and therefore are not excluded from those channels.  That is sufficient for the panel 

to conclude that the U.S. measures do not provide national and MFN treatment.  

VI. THE U.S. MEASURES ARE INCONSISTENT WITH THE TBT AGREEMENT 

45. As explained in Mexico’s First Written Submission, the U.S. tuna measures are 

mandatory within the meaning of the TBT Agreement.  The U.S. measures make it unlawful to 

include on the label of any tuna product offered for sale the term “dolphin safe” or any analogous 

term or symbol if the product contains tuna harvested in the ETP by a vessel fishing with the 

dolphin set method.  This prohibition against the use of the “dolphin safe” label remains in force 

even when the international standards of the AIDCP have been met.   

46. In EC - Asbestos, the Appellate Body determined that product characteristics may be 

prescribed or imposed in either a positive or a negative form.11  The dolphin safe labeling rules 

meet the latter criterion and therefore are mandatory.  The situation is similar to that addressed 

by the Appellate Body in EC – Sardines in that exporters of the subject product are not 

prohibited from exporting the product to the United States and the challenged measure does not 

compel the exporters to use the label.  Rather, exporters are prohibited from using the label 

except in narrow circumstances.  However, the situation in this dispute is more extreme than in 

EC –Sardines because if the label is not used, tuna products are largely excluded from the U.S. 
                                                 
 
11  Paragraph 69. 
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market.  For these reasons, Mexico’s approach is consistent with that of the Appellate Body in 

Asbestos and Sardines.  

A. The U.S. Measures Are Inconsistent With TBT Article 2.2 

47. The U.S. tuna measures are inconsistent with TBT Article 2.2.  In its written submission 

at paragraph 60, the United States states that the measures: 

“fulfill a legitimate objective of ensuring that consumers are not misled or 
deceived about whether tuna products contain tuna that was caught by a method 
that adversely affects dolphins.  In addition…it fulfils an additional objective of 
ensuring that the U.S. market is not used to encourage fishing fleets to use fishing 
techniques that adversely affect dolphins and in this way contributes to protecting 
dolphins”.  

48. The U.S. tuna measures do not fulfill this stated objective because they allow tuna 

products to be labeled as dolphin safe even if they contain tuna from fishing sets in which 

dolphins were killed or injured, when the tuna was caught anywhere outside the ETP.  Most 

consumers would expect the term dolphin safe to mean that no dolphins were killed or injured in 

harvesting the tuna, but the label does not mean that for tuna caught outside the ETP.  The U.S. 

measures therefore mislead consumers.  

49. This is demonstrated by a recent national poll conducted by a highly regarded polling 

firm.  The results are submitted as an exhibit to this statement.12  The poll indicated that 48% of 

the public believes that dolphin safe means no dolphins were injured or killed in the course of 

capturing the tuna, which is the AIDCP standard.  22% believes it means there is no dolphin 

                                                 
 
12  Exhibit MEX-64. 
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meat in the can.  Only 12% believe it means dolphins were not encircled and then released in the 

capture of the tuna, which is the U.S. standard. 

50. Moreover, the U.S. measures encourage fishing fleets to use techniques that are not 

necessarily safe for dolphins.  There are substantial dolphin mortality rates associated with those 

alternative methods. 

51. In its first written submission at paragraph 62, the United States suggests that there are no 

risks to dolphins in any fishery other than the ETP, or through the use of any fishing method 

other than dolphin sets.  That assertion is contradicted by the evidence, some of which comes 

from the U.S. government itself. 

52. For example, at paragraph 93 of our first written submission, Mexico described a U.S. 

government report that the 129 vessels fishing for tuna off Hawaii using the long-line method are 

killing or injuring Blaineville’s beaked whales, bottlenose dolphins, Bryde’s whales, false killer 

whales, humpback whales, Pantropical spotted dolphins, Risso’s dolphins, short-finned pilot 

whales, spinner dolphins, sperm whales, and striped dolphins.  It is well established that dolphins 

are regularly killed in gillnets, both in U.S. waters and elsewhere.   

53. A 2007 report commissioned and published by the U.S. Government states as follows: 

In the Philippines, scientists estimated that about 2000 dolphins, primarily 
spinner, pantropical spotted, and Fraser’s, were being killed each year by a fleet 
of five tuna purse seiners using fish-aggregating devices. The annual bycatch of 
small cetaceans in a single tuna driftnet fishery in Negros Oriental was estimated 
at about 400.  Similarly, there have been indications of dolphin bycatch 
immediately west of the 150°W Longitude, the line differentiating the eastern 
tropical Pacific and western central Pacific tuna treaties. The latter treaty should 



United States – Measures concerning the importation  Opening Statement of Mexico 
marketing and sale of tuna and tuna products (DS381) 18 October 2010 

 
 

 
 

18

be the tool to investigate and mitigate the occurrence of bycatch in coastal purse 
seine fisheries like the Philippine purse seine fishery. 

*     *     * 

For more than four decades scientists have speculated that dolphins are encircled 
and captured in tuna purse seine fisheries in the eastern tropical Atlantic Ocean, 
especially off the west coast of Africa. The levels of mortality, stock sizes, and 
even exact species involved are not known with certainty although the 
interactions most likely include several species of the genus Stenella, as well as 
common dolphins ….  It has been suggested that dolphin mortality in this fishery 
could be up to 30,000 or more animals per year. Tuna/whale interactions are also 
known to occur, and baleen whales are considered to be good indicators of tuna 
schools. Independent observer data are needed to define the composition and 
extent of the bycatch.13 

54. Plainly dolphins are at risk all over the world, from a variety of different fishing methods.  

In truth, the ETP is the fishery where dolphins are best protected.  Yet the United States allows 

tuna from every fishery except the ETP, where the Mexican fleet fishes, to be labeled dolphin 

safe simply with a certification by a ship’s captain that nets were not set on dolphins.  No 

certification that dolphins were not killed or injured is required, and even if it were, there is no 

system to verify the certifications.   

55. Thus, the U.S. measures have the effect of disadvantaging Mexican tuna products and the 

Mexican industry, which the United States agrees is in full compliance with the AIDCP, while 

allowing tuna products from many other countries to be misleadingly labeled dolphin safe even if 

dolphins were killed in the sets in which the tuna was caught. 

                                                 
 
13  N. Young, S. Iudicello & MRAG Americas, “Worldwide Bycatch of Cetaceans:  Analysis and Action 
Plan,” Report to the NOAA Fisheries Office of International Affairs (30 June 2007), p. 131-32.  Exhibit MEX-5. 
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56. The U.S. measures are more trade restrictive than necessary to accompany the stated 

objectives.  If the objective is to encourage fishing methods that do not cause adverse effects to 

dolphins – in particular, death and serious injury – the AIDCP standard would accomplish the 

U.S. goal in a less restrictive manner.  Indeed, the U.S. government long agreed.  It was the court 

decision that prevented the United States from implementing its multilateral commitments. 

B. The U.S. Measures Are Inconsistent with TBT Article 2.4 

57. Mexico has shown that there is an international standard defining the term dolphin safe, 

established through the AIDCP.  The United States is a founding member of the AIDCP and 

agreed to that standard.  Yet the United States ultimately failed to base its own domestic standard 

on the international standard to which it has agreed.   

58. Accordingly, the U.S. measures are inconsistent with Article 2.4 of the TBT Agreement. 

VII. CONCLUSIONS 

59. Mr. Chairman and Members of the panel, from the facts of this dispute and the evidence 

provided by Mexico it is clear that the tuna measures maintained and adopted by the United 

States discriminate against Mexican exports of tuna products.  The measures modify the 

conditions of competition, and do not fulfill a legitimate objective.   

60. This concludes our opening statement.  We would be pleased to respond to any questions 

you may have. 

*** 


