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UNITED STATES – FINAL ANTI-DUMPING MEASURES  

ON STAINLESS STEEL FROM MEXICO (DS344) 

 

 

 

IDENTIFICATION OF "ZEROING PROCEDURES" AS A MEASURE 

 
1. The Panel notes Mexico's following statement in its answer to Question 1 from the Panel: 

 

Mexico’s claims are limited to the two manifestations of the Zeroing Procedures that are 

described in its request— (1) the use of model zeroing in original investigations; and (2) the use 

of simple zeroing in periodic reviews.  Mexico emphasizes, however, that the structure of its 

challenge in no way diminishes the unitary nature of the zeroing measure at issue.  Indeed, the 

substantive content of the measure is identical in both procedural contexts specifically 

challenged by Mexico, i.e., pursuant to the challenged measure the USDOC systematically and 

invariably disregards comparison results where the export price exceeds normal value.  

(emphasis added) 

BOTH PARTIES 

b) Assuming for the sake of the argument that the United States did in fact abandon the use of model zeroing in 

investigations through the policy change dated 22 February
1
, what consequence, in your view, would that have on 

the measure at issue in connection with Mexico's two "as such" claims?  Would it, for instance, mean that the 

measure at issue expired during the panel proceedings, or that the measure has been amended? In both cases, 

please indicate what implications, in your view, this change in the USDOC's policy would have on whether or not 

this Panel may address Mexico's "as such" claim regarding model zeroing in investigations? In other words, 

please explain whether the Panel is precluded from making, findings and/or recommendations about a measure 

which expires or which is amended during the panel proceedings.  Should the Panel, in your view, make such 

findings and/or recommendations?  Please elaborate on the basis of the relevant legal texts and jurisprudence. 

1. Mexico agrees with the United States’ acceptance that, as a general matter, “if a measure exists at 

the time a panel is established but expires or is withdrawn during the course of the panel 

proceedings, it is still within the panel’s terms of reference, and the panel may make findings 

regarding the WTO consistency of the measure.”
2
  On this basis, it would appear that there is 

agreement between the parties that it remains within this Panel’s terms of reference to make 

findings with respect to Mexico’s “as such” claims regarding model zeroing in original 

investigations and simple zeroing in periodic reviews. 

2. However, Mexico disagrees with the United States that partial compliance with the 

recommendations of the Panel in US – Zeroing (EC 1) regarding the application of model zeroing 

in investigations detracts from the character of the challenged norm as a “measure” or that such 

partial compliance may be viewed as evidence of the non-unitary nature of the zeroing measure.  

If, and to the extent that, the United States eliminates model zeroing from original investigations, 

it will merely eliminate a particular manifestation of the unitary measure.   

                                                      
1
 This question is without prejudice to Mexico's assertion that the change in the USDOC's policy with regard to 

investigations where the WA-WA method is used has not amounted to abandoning the use of model zeroing in 

investigations, for the reasons presented in Mexico's answer to Question 1 from the Panel. 

2
  Response of the United States to the Panel’s Questions to the Parties in Connection with the Second 

Substantive Meeting, para. 2. 
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3. Mexico also disagrees with the argument advanced by the United States that the repeal of model 

zeroing in original investigations without at the same time repealing the measure as manifested in 

other types of anti-dumping proceedings or with respect to other comparison methodologies 

supports the idea that there is not a single “measure.”
3
  To the contrary, the fact that the United 

States is capable, on an exceptional basis, of removing the general zeroing rule or norm in a 

particular procedural context does not support the argument that the rule or norm of general 

application does not exist.  The United States has, at most, partially amended the zeroing rule or 

norm to permit of an exception.  The rule or norm itself remains in existence and in full force and 

effect, as evidenced by Mexico in its previous submissions demonstrating continued application 

of zeroing by the USDOC in periodic reviews. 

ZEROING IN PERIODIC REVIEWS 

 
BOTH PARTIES 

 

2. The Panel notes both parties' arguments regarding the description of the calculation of the margins of 

dumping in periodic reviews in the US system.  More specifically, the Panel notes paragraphs 79-83 of Mexico's 

First Written Submission and the United States' answer to Question 14 from the Panel. 

 

a) Please explain whether the explanation below represents a complete and accurate description of the manner in 

which the margin calculations are made by the USDOC in periodic reviews: 

 

The United States has a retrospective duty assessment system.  Under the US system, the anti-

dumping duty order imposed following an investigation does not necessarily constitute the final 

liability for the importers importing the subject product into the United States.  The importer 

deposits a security in the form of a cash deposit at the time of importation.  Subsequently, the 

importer may, on an annual basis, ask the USDOC to calculate the importer's final liability for 

the imports made in the previous year.  This is called a "periodic review", a "duty assessment 

proceeding" or an "administrative review" under US law.  If the duty calculated in a periodic 

review exceeds the original cash deposit rate, the importer has to pay the difference.  When the 

opposite is the case, the difference is reimbursed.  In cases where no final assessment is 

requested, the initial cash deposit paid at the time of importation is automatically assessed as 

the final duty.  Besides assessing the final liability of importers for imports made during the 

period of review, the USDOC, in a periodic review, also calculates the cash deposit rate for the 

following period. 

The calculation of margins of dumping in a periodic review entails three steps.  First, the 

product under consideration is broken into models and a monthly weighted average normal 

value is determined for each model.  Each export transaction is compared against the relevant 

monthly weighted average normal value.  Second, these comparisons are aggregated.  In such 

aggregation, the results of comparisons  where the export price exceeds the weighted average 

normal value are treated as zero.  Third, the model-specific calculations are aggregated and a 

weighted average margin of dumping is calculated for each exporter, which then becomes the 

cash deposit rate for the following period.  The calculation of the importer-specific assessment 

rate is also similar.  The USDOC segregates, from the figures pertaining to the exporter, the 

results of the comparisons for each importer and divides it by the total value of imports made by 

the same importer.  In other words, the nominator for the exporter-specific margin of dumping, 

i.e. the future cash deposit rate, is the total of the comparisons where the normal value exceeds 

the export price and the denominator is the value of all exports from that exporter during the 

period of review.  The nominator for the importer-specific assessment rate reflects the results of 

comparisons where the normal value exceeds the export price within the universe of the imports 

                                                      
3
  United States Response, para. 1. 
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made by that particular importer, and the denominator is the total value of all imports by the 

importer. 

If, in your view, the explanation above does not represent a complete and accurate description of the manner in 

which the margin calculations are made by the USDOC in periodic reviews, please explain its shortcomings by 

referring to the relevant provisions of US law. 

 

4. Mexico disagrees with several comments made by the United States concerning the Panel’s 

description of “margin” calculations. 

5. First, Mexico strongly disputes the United States’ argument that the results of intermediate 

comparisons between export prices (whether individually or by model) and corresponding normal 

values are “margins of dumping” within the meaning of Article VI of the GATT 1994 or Article 

2.1 of the Antidumping Agreement.  The Appellate Body has clarified on several occasions that 

such intermediate comparisons are not margins of dumping for the product at issue but are instead 

merely “inputs” into the determination of margins of dumping for the product.
4
  Thus, Mexico 

confirms its statements that margins of dumping are not determined until the results of all such 

intermediate comparisons are considered and aggregated for the “product” taken as a whole.  

These are the settled interpretations of the Agreements by the Appellate Body and the contrary 

interpretations offered by the United States in this regard are incorrect, as Mexico has previously 

pointed out.
5
 

6. Mexico also disagrees that the absence from the Anti-Dumping Agreement of an expressed 

mandatory time frame over which investigating authorities to aggregate comparison results 

supports the view that aggregation of comparison results is not required in order to determine the 

“margin of dumping” for a product.  The necessity to aggregate intermediate comparison results 

stems not from the specific time-period encompassed by the investigation or review, but is 

mandated instead by the obligation to calculate a margin of dumping for the “product” under 

consideration taken as a whole.  This obligation exists regardless of the time-period over which 

the investigating authority conducts its investigation or review. 

b) More specifically, please explain: 

 

 i) Whether the margin calculations for both the importer's final liability and the future cash deposit rate 

are made on the basis of the WA-T method? 

 

                                                      
4
  See Appellate Body Report, US – Zeroing (Japan), para. 115 (“Thus, when an investigating authority 

calculates a margin of dumping on the basis of multiple comparisons of normal value and export price, the results of 

such intermediate comparisons are not, in themselves, margins of dumping.  Rather they are merely ‘inputs that are 

[to be] aggregated in order to establish the margin of dumping of the product under investigation for each exporter 

or producer.’”) (quoting United States – Softwood Lumber V (21.5), para. 87).  See also Appellate Body Report, EC-

Bed Linen, para. 53 (“Whatever the method used to calculate the margins of dumping, in our view, these margins 

must be, and can only be established for the product as a whole.”); Appellate Body Report, US – Softwood Lumber 

V, para. 93 (“”Dumping,” within the meaning of the Anti-Dumping Agreement, can therefore be found to exist only 

for the product under investigation as a whole, and cannot be found to exist only for a type, model, or category of 

that product.”); Appellate Body Report, US – Zeroing (EC1), para. 127 (“. . . if the investigating authority 

establishes the margin of dumping on the basis of multiple comparisons made at an intermediate stage, it is required 

to aggregate the results of all of the multiple comparisons . . .”);  

5
  See, e.g., First Written Submission of Mexico, paras. 171-192.  
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7. In answering this question, the United States again incorrectly describes the results of 

intermediate comparisons between export prices and normal values as “margins of dumping.”  

For the reasons discussed above, this is incorrect.  Margins of dumping exist in relation to the 

product as a whole, not individual models or transactions. 

OTHER QUESTIONS 

 
UNITED STATES 

 

3. The Panel notes the dumping margin calculation tables presented in Exhibit US-10 in order to 

demonstrate the mathematical equivalency between the results obtained through the WA-WA comparison 

methodology and those obtained through the WA-T comparison methodology without zeroing.  The Panel also 

notes the calculation tables submitted by Mexico in Exhibit MEX-12, allegedly disproving such mathematical 

equivalency.  Do the tables submitted Exhibit MEX-12, in your view, invalidate the United States' mathematical 

equivalency argument?  Please elaborate. 

 

8. In Exhibit MEX-12, Mexico conclusively disproved the United States’ claim that elimination of 

zeroing from the average-to-transaction “targeted dumping” comparison methodology specified 

in the second sentence of Article 2.4.2 necessarily yields a result that is mathematically 

equivalent to the result that is obtained, absent zeroing, when comparisons are made on an 

average-to-average basis.  Mexico did so, moreover, by following the calculation methodologies 

that are specified in the USDOC regulations at 19 C.F.R. § 351.414(f) to address “targeted 

dumping” in original investigations. 

9. Mexico notes that the United States does not contest that the calculations provided by Mexico in 

Exhibit MEX-12 accurately reflect the calculation methodologies established in the USDOC 

regulations to address “targeted dumping” within the meaning of Article 2.4.2, second sentence.  

Nor does the United States contest that the use of such methodologies disproves the 

“mathematical equivalency” that the United States seeks to establish. 

10. The United States nevertheless defends its argument on the ground that it has never used this 

particular calculation methodology in practice in a targeted dumping case.  However, in making 

this assertion the United States glosses over the fact that it has never had opportunity to use this 

methodology because the United States has never before made a targeted dumping finding.   

11. Even if the United States has not had occasion to date to apply the established targeted dumping 

methodology in practice, the United States cannot avoid the fact that the regulations at issue were 

adopted by the United States specifically to implement its authority to address targeted dumping 

under the second sentence of Article 2.4.2, or that these regulations, by their express terms, 

contemplate that the USDOC will “in general” utilize comparisons between individual export 

prices in the targeted pattern and “contemporaneous” monthly average normal values.
6
     

12. While not expressly disavowing its own regulations, the United States now seeks to persuade this 

Panel that the calculation methodology contemplated by its regulations – i.e., the use of monthly 

average normal values in addressing targeted dumping – is not permitted by the terms of Article 

2.4.2.  To support this assertion, the United States relies upon the Panel findings in US – Zeroing 

(Japan).
7
   

                                                      
6
  19 C.F.R. § 351.414(f). 

7
  US Response, paras. 17-18. 
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13. Mexico notes that the Panel Report in US-Zeroing (Japan) relied upon by the United States was 

in fact reversed by the Appellate Body.  In doing so, the Appellate Body specifically rejected the 

United States’ “mathematical equivalency” defence,
8

 noting that the same “mathematical 

equivalency” arguments were also rejected on several different grounds by the Appellate in US – 

Softwood Lumber V (21.5).  It would therefore be incorrect for this Panel to conclude that the 

Appellate Body accepted any of the reasoning of the Panel on this issue.   

14. Moreover, at paragraph 99 of its report in US – Softwood Lumber V (21.5), the Appellate Body 

appears to view the US mathematical equivalence argument regarding the use of monthly average 

normal values simply as an “assumption”: 

Thailand also explains that the mathematical equivalence argument works only under 

very specific assumptions, one of them being that the weighted-average normal value 

used in both the weighted average-to-weighted average and weighted average-to-

transaction comparison methodologies be the same. (Emphasis added) 

15. The Panel’s conclusion in US-Zeroing (Japan) was also in error because it does not proceed from 

the text of Article 2.4.2.  The sole purported textual basis for the Panel’s conclusion that the 

averaging periods must be identical under the average-to-average and average-to-transaction 

comparison methodologies is that similar language is used to refer to normal value in the first and 

second sentences of Article 2.4.2.  However, the terminology used in these two sentences is not 

identical.  Had the drafters intended these phrases to have precisely the same meaning, they 

would have been expected to use the identical language or provided cross-references between the 

sentences.  They did not.  Quite simply, the use of monthly average normal values is not 

prohibited by Article 2.4.2.
9
  

16. Lastly, Mexico notes that Article 2.4, to which the comparison methodologies set forth in Article 

2.4.2 are subordinate,
10

 establishes an obligation to make a “fair comparison” between export 

price and normal value  The second sentence of Article 2.4 further requires the investigating 

authorities to make comparisons between export prices and normal values “at as nearly as 

possible the same time.”  The contemporaneity requirement embodied in the second sentence of 

Article 2.4 arguably justifies the use of different averaging periods, including monthly averages, 

for normal value in certain circumstances to ensure a fair comparison.  The United States’ 

regulations reflect such concerns by requiring that comparisons between individual export prices 

and normal value that are made in the targeted dumping and periodic review contexts refer to the 

most “contemporaneous” monthly normal value.  Mexico sees nothing in the text or the object 

                                                      
8
  See Appellate Body Report, US – Zeroing (Japan), paras. 133-35. 

9
  Mexico parenthetically notes in this regard that the United States recently described the targeted dumping 

comparison method utilizing monthly normal values as one where USDOC “may compare a weighted-average 

normal value to the export prices or constructed export prices of individual transactions if there is a pattern of export 

prices or constructed export prices that differs significantly among purchasers, regions or periods of time . . . “  

Antidumping Proceedings: Calculation of the Weighted-Average Dumping Margin During an Antidumping 

Investigation; Final Modification, 72 Fed. Reg. 77722 (27 December, 2006) (emphasis added).  This indicates that 

the phrase “a weighted-average normal value” (the same phrase used in the first sentence of Article 2.4.2) may, in 

the view of the United States, refer to monthly weighted-average normal values. 

10
  See, e.g., Appellate Body Report, US – Zeroing (EC-1), para. 146 (agreeing with reasoning of the Panel 

below that “the ‘fair comparison’ language in the first sentence of Article 2.4 creates an independent obligation, and 

secondarily that the scope of this obligation is not exhausted by the general subject matter expressly addressed by 

paragraph 4 (that is to say, the price comparability).”). 
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and purpose of Article 2.4.2 that prohibits the United States from doing so to ensure a “fair 

comparison” within the meaning of Article 2.4.  Indeed, the dissimilar language in the first two 

sentences of Article 2.4.2 supports Mexico’s view.   


