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I. INTRODUCTION 

Mr. Chairman, members of the Panel: 

1. On behalf of the Mexican delegation, it is our privilege to appear before you today to 

present the views of Mexico concerning the issues in this dispute.  I would like to thank you 

again for agreeing to serve on this Panel and for your efforts – and those of the Secretariat and 

interpreters – in preparing for this second substantive meeting.  

2. In this opening statement, we do not intend to provide an exhaustive presentation of 

Mexico’s case.  Instead, we limit our discussion to certain key points concerning Mexico’s 

claims against the United States’ Zeroing Measures respecting model zeroing in original 

investigations and simple zeroing in periodic reviews. 

II. MODEL ZEROING IN ORIGINAL INVESTIGATIONS 

 

3. The United States recognizes the merits of Mexico’s “as applied” claim regarding model 

zeroing in original investigations.  In its response to Question 12 of the Panel, the United States 

“acknowledges that [the] reasoning [of the Appellate Body in US – Softwood Lumber Dumping] 

applies equally to Mexico’s as applied claim with respect to the stainless steel investigation”. 

This statement, in conjunction with Mexico’s submissions, confirms that all of the elements of 

this claim have been established.  Although the United States asserts in its response to the same 

question that it “is no longer making average-to-average comparisons in investigations without 

providing offsets for non-dumped comparisons”, Mexico maintains its request for a finding on 

this claim.  As outlined in Mexico’s response to Question 13 of the Panel, the scope of the 
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United States’ abandonment of model zeroing in original investigations is incomplete.  

Accordingly, for implementation reasons, a Panel finding on this claim is necessary. 

4. Mexico also maintains its “as such” claim regarding model zeroing in original 

investigations to the extent that such zeroing in original investigations has not been fully 

abandoned by the United States, as described in Mexico’s response to Question 13 of the Panel.  

Although the United States has not acknowledged the merits of this claim, Mexico has presented 

a prima facie case with respect to each requisite element of this claim and the United States has 

not rebutted Mexico’s prima facie case. 

III. SIMPLE ZEROING IN PERIODIC REVIEWS 

 

5. Mexico and the United States have filed detailed submissions on Mexico’s claim 

regarding simple zeroing in periodic reviews. It is clear from a review of these submissions that 

Mexico has presented a prima facie case with respect to each requisite element of this claim and 

that the United States has not rebutted Mexico’s prima facie case. 

IV. OTHER KEY ISSUES 

6. We would like to elaborate upon certain key issues that have been raised by the United 

States. 

A. Evidencing  A Measure That Can Be Challenged As Such 

7. In its first written submission and in its answers to the questions from this Panel, the 

United States argues that Mexico has failed to substantiate the existence of the zeroing measures 

it is challenging in this case. 
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8. The Appellate Body has found that an “as such” claim of the kind asserted by Mexico can 

be sustained where the complaining party establishes clearly through arguments and supporting 

evidence: (1) that the alleged rule or norm is attributable to the responding Member; (2) its 

precise content; and (4) that it has general and prospective application. 

9. The United States does not appear to seriously challenge the first or second prongs of this 

test.  There is no doubt that the zeroing measure is attributable to the United States, specifically 

that it is attributable to the USDOC as the investigating authority in U.S. anti-dumping 

proceedings.  Likewise, Mexico has amply documented the specific content of the Zeroing 

measures as applied by the USDOC in original investigations and periodic reviews and the fact 

that this measure is invariably applied in all periodic reviews and in all original investigations (at 

least until February 2007) as rule of general and prospective application.  To this large body of 

evidence has been recently added the admissions by the United States in response to Question 9 

of the Panel that the United States can identify no periodic reviews where the USDOC did not 

apply zeroing and no original investigations conducted prior to the February 2007 applicable 

date of the USDOC’s published notice of change in policy, where the USDOC did not apply 

zeroing. 

10. Notwithstanding the existence of this evidence, the United States continues to maintain 

that Mexico has failed to make out even a prima facie claim that the Zeroing measures at issue in 

this dispute exist and that they can be challenged “as such.”  In its response to Question 4 of the 

Panel, the United States asserts that Mexico has instead merely “presented historical evidence 

that Commerce, when presented with similar factual circumstances, has not acted arbitrarily and 

has instead engaged in good administrative practice by engaging in consistent conduct.”  The 
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United States goes on to say that such past consistent behavior “does not create a separate 

measure.”   

11. The justification offered by the United States for its consistent application of zeroing in 

anti-dumping proceedings merits closer examination by this Panel.  In its responses to Questions 

4 and 9 of the Panel, the United States claims that it has consistently applied zeroing as a matter 

of “good administrative practice”.  In doing so, the United States acknowledges that its prior 

consistent application of zeroing has not been an ad hoc practice but, rather, it is a deliberate 

administrative policy whereby “similarly situated cases” are treated in a consistent manner with 

respect to the application of zeroing.   The record evidence establishes that the Department of 

Commerce will exercise its discretion to eliminate zeroing only where it has cause to do so. The 

only “cause” to date being the recommendations and rulings of the WTO Dispute Settlement 

Body that were implemented in the domestic Section 129 Procedure as described in the United 

States’ response to Question 7 of the Panel. 

12. As the Panel in US – Zeroing (Japan) found when it examined virtually the same 

evidence, zeroing by the Department of Commerce “goes beyond the simple repetition of the 

application of a certain methodology to specific cases."1  The Zeroing measure challenged by 

Mexico is clearly both general and prospective in nature. 

B. The Mandatory/Discretionary Distinction 

13. As it has done in the past, the United States seeks to sidestep these conclusions by 

asserting that zeroing is not mandated under the U.S. anti-dumping laws.  In its response to 

                                                           

1
  Panel Report, US – Zeroing (Japan), para. 7.52 
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Question 19 of the Panel, the United States argues that “[i]n order to find that a measure, as such, 

breaches an obligation, the measure must mandate that breach”.  In making this argument, the 

United States mischaracterizes the applicability of the mandatory/discretionary distinction to the 

facts of this dispute. 

14. At paragraphs 89 and 93 of its report in US – Corrosion-Resistant Steel Sunset Review, 

the Appellate Body found that the issue of whether a measure is mandatory is “is relevant, if at 

all, only as part of the panel's assessment of whether the measure is, as such, inconsistent with 

particular obligations” and that “the import of the ‘mandatory/discretionary distinction’ may vary 

from case to case”.  In both US – Zeroing (EC) and US – Zeroing (Japan), the United States’ 

zeroing procedures were essentially the same as those challenged in this proceeding (with the 

exception of the abandonment of zeroing in the limited circumstances described at the outset of 

this statement) and they were successfully challenged on an “as such” basis. There was no issue 

as to whether zeroing was “mandated” under US law. There is similarly no such issue in this 

dispute. 

C. Mathematical Equivalency 

15. In its first written submission, in its response to Question 15 from the Panel, and in 

Exhibit US-10, the United States argues that, if there is a general prohibition against zeroing, the 

targeted dumping methodology provided for under the second sentence of Article 2.4.2 of the 

Anti-Dumping Agreement will always yield the same mathematical result as the average-to-

average (A-A) methodology in the first sentence of the Article.  According to the United States, 

this result will render the second sentence of Article 2.4.2 “inutile”. In the view of the United 
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States, any interpretation that gives rise to a general prohibition against zeroing is therefore an 

impermissible construction of the Agreement.   

16. Mexico notes that the mathematical equivalency argument was considered and rejected 

by the Appellate Body in both US – Softwood Lumber V (21.5) and US – Zeroing (Japan). The 

argument has no merit based on these two adopted Appellate Body reports. 

17. Although there is no need for Mexico to further rebut the mathematical equivalency 

argument, in light of the fact that the United States has introduced Exhibit US-10 to support its 

response to Question 15 of the Panel, Mexico is presenting an example of its own that 

demonstrates the absence of mathematical equivalency. 

18. In order for the U.S. allegation of “inutility” to be sustained in this case, its argument of 

mathematical equivalency must hold in all possible circumstances.  Mexico will employ the 

figures in the United States’ example to show that mathematical equivalency will not hold in all 

possible circumstances. 

2. The United States Example 

19. It is helpful to start with an explanation of the U.S. example.  Table 1 in the US example 

compares the margin results under the normal A-A comparison methodology established under 

the first sentence of Article 2.4.2 with results where all comparisons with export prices are 

instead made using the A-T comparison methodology.  Table 2 compares the margin results 

under the normal A-A comparison methodology with margin results under a targeted dumping 

scenario where only export prices in the relevant pattern are compared on the A-T method and 

the remaining export prices outside the pattern are compared under the normal A-A method.  In 
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both cases, for purposes of simplification, the examples assume that only two models (Model A 

and Model B) are sold in both markets.  In both cases, moreover, the comparison market normal 

values are calculated by averaging all of the normal value sales of each model made during entire 

the period of investigation. 

20. Based on these assumptions, Tables 1 and 2 in the U.S. example purport to show that, if 

zeroing is eliminated, that is to say, if the actual results of all intermediate comparisons are used 

to determine the margin of dumping, the overall results are equivalent under the two comparison 

methodologies. 

3. Use of Weighted Average Normal Values for Periods other than 

the Entire Period of Investigation  

21. The United States bases its example on the assumption that identical period-long average 

normal values in both average-to-average and average-to-transaction comparisons must always 

be used.  Perhaps this is based on the assumption that the Anti-Dumping Agreement requires this, 

which would in turn require that the phrases “a weighted average normal value” in the first 

sentence of Article 2.4.2 and “[a] normal value established on a weighted average basis” in the 

second sentence have the identical  meaning, and require in every case that the weighted average 

normal values for average to average and average to transaction methods must be calculated over 

the identical periods of time.   

22. This assumption was adopted, erroneously in Mexico’s view, by panels in US – Softwood 

Lumber V (21.5) and US – Zeroing (Japan).  These panels held that the Anti-Dumping 

Agreement prohibits the use of a period-long normal value average for the purpose of the first 

sentence  and intermediate monthly normal value averages for the purpose of the second 
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sentence.2  The panels recognized that if average normal values were calculated over different 

periods, there would be no mathematical equivalency. At paragraph 99 of its report in US – 

Softwood Lumber V (21.5), the Appellate Body refers to this “assumption” by the panel in its 

discussion of an explanation made by Thailand, a third party.  The Appellate Body has neither 

specifically endorsed nor rejected this assumption in its decisions to date. 

4. US Law Governing Targeted Dumping Investigations 

23. When adopting regulations implementing the second sentence of Article 2.4.2, however, 

the United States was clearly of the view that the second sentence did not prohibit the use of 

monthly average normal values.  Specifically,  the United States referred to the use of the 

average-to-transaction method as applied in periodic reviews as the method it would use in 

targeted dumping analysis.  Thus, the US interpretation of the Anti-Dumping Agreement in its 

own implementing regulations is inconsistent with the above-noted assumption of the two panels.  

Mexico accepts this US interpretation for purposes of its example.  

24. The statutory provisions governing targeted dumping are set out in 19 U.S.C. § 1677f-

1(d)(1)(B) and the regulatory provisions in 19 CFR § 351.414(e) and (f) (Exhibit MEX-3). 

25. In particular, section 351.414(f)(1) of the USDOC Regulations reads: 

(f) Targeted dumping –  

 

(1) In general. Notwithstanding paragraph (c)(1) of this section, the Secretary may 

apply the average-to-transaction method, as described in paragraph (e) of this 

section, in an anti-dumping investigation 
 

                                                           
2  Panel Report, US – Softwood Lumber V (21.5), paras. 5.49-5.51; Panel Report, US – Zeroing (Japan), 
paras. 7.128-7.129.   
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26. Paragraph (e), inter alia, sets out a requirement for contemporaneous monthly average 

normal values.  Thus, the USDOC Regulations explicitly link the “average-to-transaction” 

method in targeted dumping investigations to the use of contemporaneous monthly average 

normal values.  Moreover, the Regulations specifically link the “average-to-average” method 

with the use of period-long average normal values. 

5. Mexico’s Example 

27. We now turn to Mexico’s example.  Mexico presents in its example that mathematical 

equivalency does not exist if intermediate monthly average normal values are used in the average 

to transaction method and period-long average normal values are used in the average to average 

method. Mexico offers this example because it is entirely consistent with U.S. domestic law on 

this subject.   

28. In order to demonstrate the absence of mathematical equivalency, Mexico has taken the 

figures from the United States example and incorporated them into Mexico’s Tables 1 and 1.1 

and Tables 2 and 2.1 provided in Exhibit MEX-12), with certain limited modifications.  First, 

Mexico has assumed that each sale of Model A and Model B are made in different consecutive  

months (i.e., Month 1, 2, 3, or 4).  Second, where comparisons are made on an A-T basis, 

consistent with the comparison methodologies established under the USDOC regulations, 

Mexico has calculated the average normal values on a monthly basis rather than across the entire 

POI.  Third, and also consistent with the comparison methodologies established under the 

USDOC regulations, Mexico has matched export prices and made comparisons to monthly 

normal values that are the most “contemporaneous” to the export price sale.  
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29. Normal value and export sales in the same month are contemporaneous.  Where there is 

no normal value sale in the same month as an export sale, the USDOC comparison methodology 

looks to back one month, then two months, then three months, then forward one month, and two 

months, until it has found a sale or sales of a matching model.3 Note that under this comparison 

methodology the export price sale of Model A in Month 4 has no contemporaneous normal value 

sale in Month 4.  Accordingly, Mexico made the comparison to the normal value sale in the most 

contemporaneous  month, i.e., in Month 3. 

6. Results of the A-T Comparison Methodology Used in USDOC 

Periodic Reviews 

30. The results of the modified comparisons where the A-T comparison method is applied to 

all export sales are shown in Mexico’s Table 1.  As indicated therein, the comparison results for 

Model A are a negative $9 margin of dumping under the A-A methodology and positive $1 

margin of dumping under the A-T methodology.  For Model B, the results are a positive $12 

margin of dumping under the A-A methodology and positive $2 margin of dumping under the A-

T methodology.  Combining the results for both models yields an overall margin of dumping of 

positive $3 under both comparison methodologies. 

31. However, this equivalent result of positive $3 does not demonstrate mathematical 

equivalency, since the two individual Models in the U.S. example have different comparison 

results.  The fact that these different results ($1 plus $2 and -$9 plus $12) both equal three does 

not amount to mathematical equivalency.  This result is a mathematical anomaly.  To 

demonstrate this, we refer the Panel to Mexico’s Table 1.1.  This table is identical to Table 1, but 

                                                           
3
/ See 19 C.F.R. § 351.414(e)(2).  Exhibit MEX-3.   
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changes a single figure (increasing the export quantity of Model A sold in Month 1 from three to 

four units).  As Table 1.1 shows, the results after this single change are not equivalent.  The 

combined margin result under the A-A methodology is $5.50 and under the A-T methodology 

applied to all export transactions is $4.  Because the results differ, there can be no mathematical 

equivalency, which requires the results to be the same in every case.   

7. The “Targeted Dumping” Comparison Methodology Used in 

USDOC Original Investigations Demonstrates that A-T 

Comparisons are Not Mathematically Equivalent in Every Case to 

A-A Comparisons 

32. The same point is demonstrated with respect to the targeted dumping comparison method 

reflected in U.S. Table 2.  In Mexico’s Table 2, Mexico has again incorporated the figures from 

the corresponding U.S. table, but has assumed that each export price and normal value 

transaction is sold in a consecutive month.4  Where comparisons are made on an A-T basis, 

Mexico’s Table 2 assumes that export prices in the targeted pattern would be matched to the 

most contemporaneous monthly average normal value, as is dictated under the U.S. regulations. 

33. Again, the results in Mexico’s Table 2 demonstrate that there is no equivalency between 

the A-A and A-T comparison methodologies.  The overall margin of dumping calculated using 

the A-A methodology in Table 2 is positive $3.  Under the conjoined A-A and A-T targeted 

dumping methodology the overall margin results are negative $13.50.  

34.  For the sake of consistency with Mexico’s example in Table 1.1, we also provide 

Mexico Table 2.1 which is identical to Mexico Table 2 except for a change in the quantity of the 

first export sale from 3 to 4 units.  Again, the results differ under the A-A methodology ($5.50) 

                                                           
4
  The period of review in Mexico’s example is limited to four months for simplicity.  The typical period 

of investigation or review applied by the USDOC is 12 months.   
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as compared to the result under the conjoined A-A and A-T targeted dumping methodology (-

$12.50). 

35. Mexico notes that the comparison methodology described in Mexico’s Table 2 is the 

same comparison methodology prescribed by the USDOC Regulations to address “targeted 

dumping” in original investigations.  Section 351.414(f)(2) of the USDOC Regulations specifies 

that where targeted dumping is identified, the USDOC “normally will limit the application of the 

average-to-transaction method to those sales that constitute the targeted dumping . . .” 5  The 

preamble to the USDOC’S proposed regulations further clarifies that the remaining export 

transactions will be compared under the normal A-A comparison methodology employing 

period-long average normal values.6  Moreover, the USDOC regulations confirm that the A-T 

comparisons involving the targeted sales are to be made on the basis of intermediate monthly 

average normal values.7 

Summary of Conclusions Regarding Mathematical Equivalency 

36. The examples provided above demonstrate, by means of the same comparison 

methodologies specified under the USDOC Regulations for A-T comparisons made in periodic 

reviews and for A-T comparisons used to evaluate targeted dumping in original investigations, 

that the U.S. claim of mathematical equivalency, absent zeroing, fails.  Indeed, there is plainly no 

                                                           
5
 19 C.F.R. § 351.414(f)(2).  

6
  Antidumping Duties; Countervailing Duties, 61 FR 7309 (27 February 1996)(“Paragraph (f)(2) 

provides that “normally the average-to-transaction method will be limited to those sales determined to 

constitute targeted dumping.  The average-to-average method would be applied to the remaining sales.”).  See 

Exhibit MEX-3. 

7
  19 C.F.R. § 351.414(f)(1) (specifying that the average-to-transaction comparison method permitted to 

address “targeted dumping” is the comparison method “as described in paragraph (e) of this section.”).  

Exhibit MEX-3. 
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mathematical equivalency between these methods, because the use of monthly normal values in 

the U.S. system of conducting A-T comparisons removes the prospect of uniform equivalency. 

V. CONCLUSION 

37. Mr. Chairman, Mexico again thanks the Panel for the opportunity to appear today and to 

present Mexico’s views on this dispute.  The issue of zeroing is important to Mexico because of 

its practical impact on the determination of margins of dumping by the U.S. authorities on 

exported products from Mexico, but also because of the concerns that this dispute has raised in 

regard to the United States’ continued failure to bring this measure into conformity with the 

agreements. 

38. Mexico again reminds the Panel that the measure at issue challenged as such by Mexico 

is identical to the measure decided by the Appellate Body in cases brought by Canada, the EC 

and Japan.  The Appellate Body has consistently determined that this measure is contrary to the 

United States’ obligations under the Agreements.  In reaching its determinations, the Appellate 

Body has considered and rejected virtually all of the arguments presented by the United States in 

this dispute and has interpreted the text of the Agreements in accordance with recognized 

principles of international law applicable to dispute settlement proceedings and has applied its 

reasoning in a coherent and consistent manner. 

39. Mr. Chairman, and members of the Panel, these prior decisions must be taken into 

account.  Their reasoning has withstood the arguments posed against them by the United States. 

Third party submissions in this case overwhelmingly support our case.  For the sake of the 

security and predictability of the WTO system, and to ensure that the Agreements negotiated by 
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the Members are enforced in accordance with their text, we urge you to sustain Mexico’s claims 

in their entirety. 

40. This concludes our opening statement.  We would be pleased to respond to any questions 

you may have. 


